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Crynodeb o’r Argymhellion 

Argymhelliad 1. rydym yn argymell bod y Gweinidog yn adolygu'r 

defnydd o bwerau disgresiwn i wneud rheoliadau gyda'r nod o 

ddiwygio'r Bil i sicrhau'r canlynol:  

 ei fod yn rhoi eglurhad i randdeiliaid o sut y bydd y system 

reoleiddio newydd yn gweithio; a 

 bod dyletswydd ar Weinidogion Cymru i wneud rheoliadau pan 

fydd hyn yn sicrhau'r system reoleiddio mwyaf effeithiol ac 

effeithlon bosibl.          (Tudalen 15) 

Argymhelliad 2. oherwydd yr amserlen dynn ar gyfer gweithredu'r 

Bil, rydym yn argymell bod Llywodraeth Cymru yn cadw mewn 

cysylltiad rheolaidd â'r rhanddeiliaid ac, fel rhan o'r broses honno, yn 

darparu rhaglen weithredu fanwl ar gyfer y Bil cyn gynted â phosibl, 

gan roi gwybod iddynt am unrhyw newidiadau i'r rhaglen hon cyn 

gynted â phosibl.           (Tudalen 17) 

Argymhelliad 3. rydym yn argymell y dylai'r Gweinidog gyflwyno 

gwelliant i'r Bil i gymhwyso'r weithdrefn gadarnhaol ar gyfer y 

rheoliadau a wneir o dan adran 2(4) yn y lle cyntaf.     (Tudalen 19) 

Argymhelliad 4. rydym yn argymell y dylai'r Gweinidog gyflwyno 

gwelliant i'r Bil i gymhwyso'r weithdrefn gadarnhaol ar gyfer y 

rheoliadau a wneir o dan adran 3(4).        (Tudalen 20) 

Argymhelliad 5. rydym yn argymell y dylai'r Gweinidog gyflwyno 

gwelliannau i Adran 4 o'r Bil:         (Tudalen 22) 

Argymhelliad 6. rydym yn argymell y dylai'r Gweinidog gyflwyno 

gwelliant i'r Bil i gymhwyso'r weithdrefn gadarnhaol ar gyfer y 

rheoliadau a wneir o dan Adrannau 5(2), 5(3) a 5(5) yn y lle cyntaf. 

              (Tudalen 23) 

Argymhelliad 7. rydym yn argymell y dylai'r Gweinidog gyflwyno 

gwelliant i'r Bil i gymhwyso'r weithdrefn gadarnhaol ar gyfer y 

rheoliadau a wneir o dan adran 6(1).        (Tudalen 25) 
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Argymhelliad 8. rydym yn argymell y dylai'r Gweinidog gyflwyno 

gwelliant i'r Bil i gymhwyso'r weithdrefn gadarnhaol ar gyfer y 

rheoliadau a wneir o dan adran 7(3).        (Tudalen 26) 

Argymhelliad 9. rydym yn argymell y dylai'r Gweinidog ystyried 

cyflwyno gwelliant i Adran 9(2) y Bil i gadarnhau ei fwriad.   

              (Tudalen 27) 

Argymhelliad 10. rydym yn argymell y caiff un o weithdrefnau'r 

Cynulliad ei defnyddio wrth wneud cod o dan Adran 28 o'r Bil, yn 

debyg i'r hyn a geir yn Adran 13 o Fil Trais ar Sail Rhywedd, Cam-drin 

Domestig a Thrais Rhywiol (Cymru) Llywodraeth Cymru (fel y'i 

cyflwynwyd).           (Tudalen 29) 

Argymhelliad 11. rydym yn argymell y defnyddir y weithdrefn 

negyddol gyda gorchmynion a wneir yn unol ag Adran 56(3)(b). 

              (Tudalen 29) 
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1. Cyflwyniad  

Cylch gwaith y Pwyllgor  

1. Cylch gwaith y Pwyllgor Materion Cyfansoddiadol a 

Deddfwriaethol ("y Pwyllgor") yw cyflawni swyddogaethau’r pwyllgor 

cyfrifol a nodir yn Rheol Sefydlog 21, ac ystyried unrhyw fater 

cyfansoddiadol neu lywodraethol arall sydd o fewn cymhwysedd y 

Cynulliad neu Weinidogion Cymru, neu sy'n gysylltiedig â hwy.  

2. Yn unol â hyn, bydd y Pwyllgor yn ystyried pwysigrwydd 

gwleidyddol a chyfreithiol yr holl offerynnau statudol neu offerynnau 

statudol drafft a wneir gan Weinidogion Cymru, yn ogystal ag 

agweddau technegol ar yr offerynnau hynny. Bydd y Pwyllgor yn 

ystyried a ddylai’r Cynulliad roi sylw arbennig i’r offerynnau'n unol ag 

ystod o seiliau a restrir yn Rheol Sefydlog 21, ac yn cyflwyno 

adroddiadau ar hynny. 

3. Bydd y Pwyllgor hefyd yn ystyried pa mor briodol yw 

darpariaethau Biliau’r Cynulliad a Biliau Senedd y DU sy’n rhoi pwerau i 

Weinidogion Cymru, Prif Weinidog Cymru neu’r Cwnsler Cyffredinol 

wneud is-ddeddfwriaeth, ac yn cyflwyno adroddiadau ar hynny. 

Cyflwyno ac ystyried y Bil  

4. Ar 19 Mai 2014, cyflwynodd Huw Lewis AC, y Gweinidog Addysg a 

Sgiliau (―y Gweinidog‖), y Bil Addysg Uwch (Cymru) (―y Bil‖) a'r 

Memorandwm Esboniadol sy'n cyd-fynd ag ef.
1

 

5. Ar 20 Mai 2014, ysgrifennodd y Gweinidog at Ann Jones AC, 

Cadeirydd y Pwyllgor Plant, Pobl Ifanc ac Addysg (copïwyd y llythyr i'r 

Pwyllgor hwn) gan ddarparu Tabl Tarddiadau a datganiad yn 

amlinellu'r bwriad polisi ar gyfer y rheoliadau a wneir o dan y Bil.
2

  

6. Cyfeiriodd Pwyllgor Busnes y Cynulliad Cenedlaethol y Bil at y 

Pwyllgor Plant, Pobl Ifanc ac Addysg i'w ystyried, gan bennu 3 Hydref 

2014 yn ddyddiad cau ar gyfer cyflwyno adroddiad ar ei egwyddorion 

cyffredinol.  

 

                                       
1

 Llywodraeth Cymru, y Bil Addysg Uwch (Cymru) - Memorandwm Esboniadol yn 

ymgorffori'r Asesiad Effaith Rheoleiddiol a'r Nodiadau Esboniadol, Mai 2014  

2

 Llywodraeth Cymru, y Bil Addysg Uwch (Cymru) – Bwriad polisi ar gyfer y 

rheoliadau a wneir o dan y Bil, Mai 2014  



8 

7. Cawsom ohebiaeth am y Bil gan Addysg Uwch Cymru
3

 ar 11 

Mehefin 2014.
4

  

8. Trafodwyd y Bil ar 16 Mehefin 2014.  Yn dilyn ein cyfarfod, 

ysgrifennodd y Gweinidog atom ar 2 Gorffennaf 2014
5

 a 23 Gorffennaf 

2014,
6

 yn ymateb i gwestiynau a gododd yn y cyfarfod hwnnw. Atodir 

llythyrau'r Gweinidog yn Atodiad 1 ac Atodiad 2 yn y drefn honno. 

  

                                       
3

 Mae gwybodaeth am Addysg Uwch Cymru ar gael yn: www.hew.ac.uk/ 

4

Ar gael yma: www.senedd.cynulliadcymru.org/documents/s23544/PAC4-03-

14%20ptn1.pdf 

5

 Llythyr gan Huw Lewis AC, y Gweinidog Addysg a Sgiliau, y Pwyllgor Materion 

Cyfansoddiadol a Deddfwriaethol - gwaith craffu Cyfnod 1 ar y Bil Addysg Uwch 

(Cymru), 2 Gorffennaf 2014 

6

 Llythyr gan Huw Lewis AC, y Gweinidog Addysg a Sgiliau, y Pwyllgor Materion 

Cyfansoddiadol a Deddfwriaethol - gwaith craffu Cyfnod 1 ar y Bil Addysg Uwch 

(Cymru), 23 Gorffennaf 2014 

http://www.hew.ac.uk/
http://www.senedd.assemblywales.org/documents/s28375/CLA4-17-14%20-%20Paper%203.pdf
http://www.senedd.assemblywales.org/documents/s28375/CLA4-17-14%20-%20Paper%203.pdf
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2. Cefndir 

Diben y Bil  

9. Mae'r Memorandwm Esboniadol sy'n cyd-fynd â'r Bil yn nodi mai 

nod y Bil yw:  

―gwneud darpariaeth ar gyfer fframwaith rheoleiddio 

diwygiedig ar gyfer addysg uwch yng Nghymru. Bydd yn 

cyflawni hyn drwy roi'r swyddogaethau angenrheidiol i Gyngor 

Cyllido Addysg Uwch Cymru (CCAUC), er mwyn iddo allu 

sicrhau ansawdd darpariaeth addysg uwch; gorfodi rheolaethau 

ffioedd dysgu a'r gofynion o ran cynlluniau ffioedd; a sefydlu 

fframwaith ar gyfer trefnu a rheoli materion ariannol darparwyr 

addysg uwch yng Nghymru y mae eu cyrsiau'n cael eu dynodi'n 

awtomatig at ddibenion cymorth i fyfyrwyr.‖
7

 

10. Nodir prif amcanion polisi'r Bil fel a ganlyn:  

―(a) sicrhau trefn reoleiddio gadarn a chymesur ar gyfer 

sefydliadau yng Nghymru y mae eu cyrsiau'n cael eu 

cefnogi gan grantiau a benthyciadau Llywodraeth Cymru;  

(b) diogelu'r cyfraniad at les y cyhoedd sy'n deillio o 

gymhorthdal ariannol Llywodraeth Cymru ar gyfer addysg 

uwch;   

(c) cynnal ffocws cryf ar fynediad teg at addysg uwch; a  

(d) gwarchod a diogelu annibyniaeth a rhyddid academaidd 

prifysgolion.‖
8

 

11. Ychwanega'r Memorandwm Esboniadol: 

―Mae Llywodraeth Cymru wedi sicrhau ei bod yn datblygu dull 

gweithredu sy'n: 

- adlewyrchu'r newidiadau diweddar i'r trefniadau ar gyfer 

cymorth i fyfyrwyr a chyllido addysg uwch a'r newidiadau 

parhaus ym maes addysg uwch; 

- cymryd i ystyriaeth yr adborth a geir o ymgyngoriadau; 

                                       
7

 Memorandwm Esboniadol, paragraff 1  

8

 Memorandwm Esboniadol, paragraff 4  
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- yn gymesur wrth ei gymhwyso ac yn caniatáu i rôl CCAUC fel 

yr awdurdod perthnasol ar gyfer mynediad teg yng Nghymru 

barhau gan roi swyddogaethau CCAUC ar sail statudol 

ddiwygiedig.‖
9

 

  

                                       
9

 Memorandwm Esboniadol, paragraff 6 
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3. Cymhwysedd Deddfwriaethol  

Cefndir   

12. Mae'r Memorandwm Esboniadol yn nodi bod gan y Cynulliad 

Cenedlaethol y cymhwysedd i wneud darpariaeth yn y Bil yn rhinwedd 

paragraff 5 (Addysg a Hyfforddiant) Rhan 1 o Atodlen 7 i Ddeddf 

Llywodraeth Cymru 2006.  

Tystiolaeth  

13. Pan holwyd y Gweinidog ynghylch unrhyw drafodaethau a gafodd 

gyda Llywodraeth y DU, dywedodd:  

―I am satisfied that the Bill does fall within the competence of 

the Assembly, and, to my knowledge, no-one has disputed 

that.‖
10

 

Ein barn ni  

14. Nodwn nad oes unrhyw faterion wedi'u codi gyda'r Gweinidog 

ynghylch gallu'r Cynulliad Cenedlaethol i wneud y ddeddfwriaeth hon o 

dan Atodlen 7 i Ddeddf Llywodraeth Cymru 2006.  

  

                                       
10

 Y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol, Cofnod y Trafodion 

[paragraff 5], 16 Mehefin 2014  
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4. Pwerau i wneud is-ddeddfwriaeth - sylwadau 

cyffredinol 

Tystiolaeth  

15. Teimla Addysg Uwch Cymru:  

―The Bill leaves many of the proposals of the Technical 

consultation to be dealt with through subsequent subordinate 

legislation, which makes it difficult to fully assess the impact of 

the Bill and consequent changes particularly in terms of their 

impact for key issues such as universities’ charity status and 

classification for purposes of national accounting.‖
11

 
12

 

16. Roedd yn poeni am y defnydd o'r weithdrefn negyddol ar gyfer is-

ddeddfwriaeth yn y mwyafrif llethol o achosion
13

, ac ychwanegodd:  

 ―The extensive use of regulations also raises issues about the 

commencement and feasibility of implementation of the Bill, 

intended to apply for 2016/17. It is clear that the Bill cannot be 

implemented without the prior exercise of many of these 

powers.‖
14

 

17. Eglurodd y Gweinidog pam ei fod wedi darparu dogfen sy'n rhoi 

manylion am y bwriad polisi ar gyfer y rheoliadau a wneir o dan y Bil. 

Dywedodd:  

―Members will be aware that the First Minister did make a 

commitment that where a Government Bill contained powers 

for Welsh Ministers to make subordinate legislation, and where 

it was not appropriate or possible for the draft subordinate 

legislation to be made available during the Bill process, a policy 

intent statement would be submitted. It is simply there to 

provide greater clarity for Members.‖
15

 

                                       
11

 Addysg Uwch Cymru, tystiolaeth ysgrifenedig  

12

 Cyflwynodd Llywodraeth Cymru bapur ymgynghori, Bil Addysg Uwch (Cymru): 

Ymgynghoriad technegol, ym mis Mai 2013, yn gofyn am sylwadau ar sut y dylai'r 

system reoleiddio ddiwygiedig weithredu o fewn y fframwaith arfaethedig.  

13

 Addysg Uwch Cymru, tystiolaeth ysgrifenedig 

14

 ibid 

15

 Y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol, Cofnod y Trafodion 

[paragraff 7], 16 Mehefin 2014  
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18. Dywedodd y Gweinidog ei fod yn fodlon ar y cydbwysedd rhwng 

yr hyn sydd yn y Bil a'r hyn a adewir i'r rheoliadau,
16

 gan ychwanegu 

nad yw'n Fil fframwaith.
17

  

19. Dywedodd y Gweinidog hefyd:   

―This is a technical Bill, and I think that that is reflected, really, 

in terms of the number of powers that are subject to the 

negative procedure … as is established, and has been 

established, in previous legislation, this is all a question of 

whether those powers are narrow and technical, or whether 

they are broader. Of course, we rely then on the Counsel 

General’s advice to make sure that we steer a correct path 

through that consideration.‖
18

 

20. Holwyd y Gweinidog ynghylch y pwerau disgresiwn a roddir i 

Weinidogion Cymru i wneud rhai rheoliadau, yn hytrach na gofyniad 

gorfodol absoliwt h.y. y defnydd o ―caiff‖ wrth ddrafftio'r Bil yn hytrach 

na ―rhaid‖ o ran gwneud y rheoliadau. Rhoddodd y Gweinidog 

grynodeb o'i safbwynt mewn llythyr atom ar 2 Gorffennaf 2014, gan 

nodi:  

―A duty to make regulations is only appropriate where the 

regulations in question and the duty are very limited in scope. I 

also start from the presumption that Government should 

regulate only to give effect to the overall legislative scheme or 

otherwise when the need for such regulation is established on 

some other grounds. I acknowledge that in a number of cases 

the system established under the Bill will not be able to 

perform effectively without regulations in place … However, 

other draft provisions are more permissive in nature in order to 

permit regulations to be made where they might assist the 

operation of the new regime or where circumstance or 

experience demonstrate a need for regulation in those areas.‖ 

21. Rhoddodd y Gweinidog hefyd ddadansoddiad o'r defnydd o ―caiff‖ 

a ―rhaid‖ yn y Bil mewn atodiad i'w lythyr ar 2 Gorffennaf 2014.    

                                       
16

 Y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol, Cofnod y Trafodion 

[paragraffau 9 a 10], 16 Mehefin 2014 

17

 Y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol, Cofnod y Trafodion 

[paragraff 10], 16 Mehefin 2014  

18

 Y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol, Cofnod y Trafodion 

[paragraff 18], 16 Mehefin 2014  
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22. Mewn llythyr dilynol ar 23 Gorffennaf 2014, nododd y Gweinidog 

sut y gallai agweddau ar y system reoleiddio newydd a gyflwynir gan y 

Bil weithredu ar sail canllawiau statudol. I gloi, dywedodd y Gweinidog:   

―It is my view that the new regulatory system could operate 

adequately on the basis of guidance alone. However, it may 

become necessary for regulations to be made to bring clarity to 

certain processes or to respond to changes to the higher 

education sector in Wales, the nature of HEFCW’s operations or 

the manner of delivery of courses.‖ 

23. O ran yr amserlen ar gyfer gwneud y rheoliadau, dywedodd y 

Gweinidog:  

―It is a tight timescale, but it is doable. We do intend to take a 

phased approach—we do want a smooth transition from the 

existing regulatory system … I would hope to have the 

regulations available in draft form for the Assembly to 

scrutinise at Stage 2, and the intention is also to consult 

stakeholders on the draft regulations at the appropriate time. 

So, that would lead us into a timescale where we are still 

confident that we can hit implementation, in full, for the 2016-

17 academic year.‖
19

 

Ein barn ni  

24. Rydym yn derbyn nad yw'r Bil hwn yn gymaint o fframwaith o ran 

natur â rhai eraill o Filiau Llywodraeth Cymru yr ydym wedi craffu 

arnynt. Er hynny, credwn fod diffyg eglurder mewn rhai adrannau. O 

ganlyniad i hyn, rydym o'r farn bod lle i wella er mwyn sicrhau bod y 

rheini yr effeithir arnynt gan y ddeddfwriaeth yn cael darlun cliriach a 

llawnach o sut y bydd yn effeithio arnynt os bydd y Bil yn cael 

Cydsyniad Brenhinol.  

25. Rydym yn cydnabod y bydd Llywodraeth Cymru yn defnyddio 

canllawiau'r Cwnsler Cyffredinol o ran dewis y weithdrefn gadarnhaol 

neu'r weithdrefn negyddol wrth ddrafftio deddfwriaeth. Er eu bod yn 

ddefnyddiol iawn, byddwn yn gwneud ein penderfyniad ein hunain 

mewn perthynas â darpariaeth benodol yn seiliedig ar amrywiaeth o 

ffactorau, gan gynnwys ein dadansoddiad ein hunain o'r Bil a chyd-

destun pob darpariaeth.   
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26. Rydym wedi nodi barn y Gweinidog ar y defnydd o bwerau 

disgresiwn a phwerau gorfodol i wneud rheoliadau. Nodwn yr eglurhad 

a gafwyd yn llythyr y Gweinidog ar 2 Gorffennaf 2014.  

27. Fel egwyddor gyffredinol, nid ydym yn cytuno â barn y Gweinidog, 

sef:  

―A duty to make regulations is only appropriate where the 

regulations in question and the duty are very limited in scope.‖ 

28. Ymddengys yn ddull arbennig o anhyblyg. Gallai dyletswydd i 

wneud rheoliadau ddibynnu ar amrywiaeth o ffactorau, gan gynnwys, 

er enghraifft, cynnwys y ddarpariaeth sy'n cyflwyno'r pŵer a'r angen 

am sicrwydd ymhlith rhanddeiliaid.    

29. Ar gyfer y Bil hwn, credwn y dylai Llywodraeth Cymru nodi pa 

ddarpariaethau sy'n hanfodol er mwyn gwneud i'r system reoleiddio 

newydd weithio'n effeithlon ac, yn dibynnu ar yr amgylchiadau, naill ai 

eu cynnwys yn y Bil neu drwy reoliadau y mae'n ddyletswydd ar 

Weinidogion Cymru i'w cyflwyno. Mae hyn yn hollbwysig, yn arbennig 

pan fo Llywodraeth Cymru ei hun yn cydnabod, ar gyfer y naill achos 

â'r llall, y byddai'n arwain at system sy'n fwy effeithlon ac effeithiol. 

Gellid darparu materion eraill nad ydynt yn hanfodol yn hawdd ar ffurf 

pŵer i wneud rheoliad disgresiwn ar wahân. Yn ein barn ni, mae hyn yn 

cynrychioli dull gweithredu synhwyrol ac effeithiol o ran deddfu.   

Argymhelliad 1: rydym yn argymell bod y Gweinidog yn adolygu'r 

defnydd o bwerau disgresiwn i wneud rheoliadau gyda'r nod o 

ddiwygio'r Bil i sicrhau'r canlynol:   

– ei fod yn rhoi eglurhad i randdeiliaid o sut y bydd y system 

reoleiddio newydd yn gweithio; a     

– bod dyletswydd ar Weinidogion Cymru i wneud rheoliadau 

pan fydd hyn yn sicrhau'r system reoleiddio mwyaf effeithiol 

ac effeithlon bosibl.  

 

30. Mae Pennod 5 o'n hadroddiad yn nodi ein sylwadau ar y 

gweithdrefnau sydd i'w defnyddio gyda'r pwerau i wneud rheoliadau. 

Pan fyddwn yn argymell y weithdrefn gadarnhaol, byddem yn disgwyl 

i'r Bil ei gwneud yn ddyletswydd ar Weinidogion Cymru i wneud 

rheoliadau o'r fath.  
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31. Gwnaethom dynnu sylw at ddisgrifiad y Gweinidog o'r Bil fel un 

technegol (gweler paragraff 19 uchod) yn ystod ei sesiwn dystiolaeth.
20

  

32. Mae perygl, drwy gyfeirio at Fil fel un technegol, y gellid dehongli 

yr awgrymir ei fod yn cynnwys manylion nad ydynt yn arwyddocaol 

iawn nac yn bwysig iawn, ac felly, na fyddai llawer o bwynt meddwl o 

ddifrif am y Bil, a'i ddadansoddi.  

33. Yn ein barn ni, dylid felly osgoi cyfeirio at Fil fel un technegol.  

Bydd unrhyw Fil, p'un a yw'n cynnwys polisi arwyddocaol, yn fwy 

gweinyddol ei natur neu'n cynnwys manylion yn bennaf, yn cael effaith 

ar gyrff a/neu unigolion (er y bydd hynny mewn ffyrdd gwahanol) ac o 

bosibl, yn gosod rhwymedigaeth gyfreithiol arnynt. Mae'n ddyletswydd 

arnom i sicrhau ein bod yn craffu'n drwyadl, waeth beth yw cynnwys y 

Bil a natur ei ddarpariaethau. O ganlyniad i'r gwaith craffu a wneir 

gennym, byddwn yn ffurfio ein barn ein hunain ynghylch natur y Bil a 

pha fath o Fil ydyw, ac a ydym o'r farn bod angen gwella (os o gwbl) y 

ffordd y caiff ei ddrafftio.    

34. Mae'r wybodaeth a ddarparwyd gan y Gweinidog am fwriad polisi'r 

rheoliadau'n ddefnyddiol iawn, yn arbennig wrth benderfynu pa 

weithdrefn a ddylai fod yn gymwys i'r rheoliadau, ac rydym yn 

cymeradwyo'r Gweinidog am wneud hynny.  

35. Fodd bynnag, yn gyffredinol, rydym o'r farn na ddylai'r wybodaeth 

a roddir i'r Cynulliad ymlaen llaw am yr hyn a fydd yn ymddangos yn y 

rheoliadau gael ei defnyddio fel dadl i leihau faint o wybodaeth a geir 

yn y Bil. Dylai hynny bob amser fod yn seiliedig ar egwyddorion cadarn 

o wneud cyfraith dda, fel y gall y rheini a fydd yn darllen y 

ddeddfwriaeth fel y'i deddfir nodi diben y Bil yn glir, a bod y rheini yr 

effeithir arnynt gan y gyfraith arfaethedig yn cael cymaint o eglurhad â 

phosibl. Credwn hefyd fod dull o'r fath yn fwy tebygol o sicrhau nodau 

polisi Llywodraeth Cymru yn y ffordd fwyaf effeithlon bosibl.  

36. Nodwn  yr amserlen ar gyfer gweithredu'r Bil a'r rheoliadau 

cysylltiedig a gyflwynwyd gan y Gweinidog a'r pryderon a fynegwyd 

gan Addysg Uwch Cymru.  

37. O ystyried bod Cydsyniad Brenhinol wedi'i drefnu ar gyfer mis 

Mawrth 2015, yn amodol ar basio'r Bil yn llwyddiannus yn y Cynulliad, 
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credwn fod yr amserlen weithredu yn dynn iawn. Rydym hefyd yn 

poeni y bydd hyn yn rhoi llawer o bwysau ar CCAUC a rhanddeiliaid 

eraill y mae'r ddeddfwriaeth yn effeithio arnynt. Mae hyn yn tynnu sylw 

at yr angen am eglurder a sicrwydd gwell ynghylch darpariaethau'r Bil 

(fel y nodwn yn argymhelliad 1) i sicrhau y gall rhanddeiliaid baratoi'n 

effeithiol ac mewn digon o amser ar gyfer ei weithredu.      

Argymhelliad 2: oherwydd yr amserlen dynn ar gyfer gweithredu'r 

Bil, rydym yn argymell bod Llywodraeth Cymru yn cadw mewn 

cysylltiad rheolaidd â'r rhanddeiliaid ac, fel rhan o'r broses honno, 

yn darparu rhaglen weithredu fanwl ar gyfer y Bil cyn gynted â 

phosibl, gan roi gwybod iddynt am unrhyw newidiadau i'r rhaglen 

hon cyn gynted â phosibl.    
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5. Pwerau i wneud is-ddeddfwriaeth - sylwadau ar 

bwerau penodol  

38. Mae'r Bil yn cynnwys wyth rhan, 57 o adrannau ac un atodlen.   

39. Mae'r Bil yn cynnwys 27 o bwerau i wneud is-ddeddfwriaeth.  Cânt 

eu crynhoi yn Rhan 5 o'r Memorandwm Esboniadol. Mae rhagor o 

wybodaeth am y darpariaethau ar gael yn natganiad Llywodraeth 

Cymru am y bwriad polisi ar gyfer y rheoliadau
21

 a llythyr y Gweinidog 

ar 2 Gorffennaf 2014.
22

  

40. Rydym wedi cyfyngu ar ein sylwadau i'r materion hynny sydd wedi 

achosi'r pryder mwyaf.   

Rhan 2: Cynlluniau ffioedd a mynediad  

41. Mae Rhan 2 o'r Bil (adrannau 2-16) yn gwneud darpariaeth ar 

gyfer cynlluniau ffioedd a mynediad i ddisodli'r cynlluniau o dan 

Ddeddf Addysg Uwch 2004.  Diben y cynlluniau yw hyrwyddo cyfle 

cyfartal ac addysg uwch.  Bydd gan y sefydliadau sydd â chynlluniau 

cymeradwy fwy o hyblygrwydd o ran pennu ffioedd. Gall sefydliadau 

nad oes ganddynt gynlluniau ffioedd a mynediad wneud cais i 

ddyrannu cyrsiau unigol at ddiben darparu cymorth statudol i fyfyrwyr. 

Adran 2 - Cynlluniau ffioedd a mynediad  

42. Mae Adran 2 yn caniatáu i gorff llywodraethu math penodol o 

sefydliad wneud cais i CCAUC gymeradwyo cynllun ffioedd a 

mynediad. Mae'n rhaid i'r sefydliad fod yn sefydliad yng Nghymru sy'n 

darparu addysg uwch ac sy'n elusen. Mae Adran 2(4) yn galluogi 

Gweinidogion Cymru i wneud darpariaeth, drwy reoliadau, ynghylch 

gwneud ceisiadau i gymeradwyo cynllun ffioedd a mynediad. Mae 

Llywodraeth Cymru yn disgwyl y bydd CCAUC yn gofyn am wybodaeth 

neu ddogfennaeth benodol gan sefydliadau sy'n gwneud cais iddo 

gymeradwyo cynllun ffioedd a mynediad a bydd y rheoliadau'n 

amlinellu'r wybodaeth hon.
23
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43. Byddai'r rheoliadau'n ddarostyngedig i'r weithdrefn negyddol gan 

fod ―elfen dechnegol a gweinyddol‖ iddynt a ―gall y rhain newid yn 

rheolaidd.‖
24

 

44. Dywedodd y Gweinidog:    

―The regulations would only deal with matters of technical 

detail relating to applications for approval of a fee and access 

plan. They would not prevent or inhibit the operation of the 

new regulatory system, which is what we are outlining in the 

Bill.‖
25

 

Ein barn ni 

45. Nodwn fod Llywodraeth Cymru yn disgwyl i CCAUC ofyn am 

wybodaeth benodol i gyd-fynd â chais. Rydym yn ystyried bod y 

wybodaeth hon yn ddigon pwysig i broses y cynllun ffioedd a 

mynediad i'w gwneud yn ofynnol cael gweithdrefn sy'n fwy cadarn ar 

gyfer gwneud y rheoliadau yn y lle cyntaf.   

Argymhelliad 3: rydym yn argymell y dylai'r Gweinidog gyflwyno 

gwelliant i'r Bil i gymhwyso'r weithdrefn gadarnhaol ar gyfer y 

rheoliadau a wneir o dan adran 2(4) yn y lle cyntaf.  

  

Adran 3 – Dynodi darparwyr addysg uwch eraill  

46. Mae Adran 3 yn galluogi Gweinidogion Cymru i ddynodi darparwr 

elusennol addysg uwch yng Nghymru fel 'sefydliad' at ddibenion y Bil 

ac unrhyw is-ddeddfwriaeth a wneir yn sgil y Bil. Fel arfer, nid ystyrir 

darparwr o'r fath yn 'sefydliad' o dan y Bil. Gellir gwneud dynodiad ar 

gais gan y darparwr dan sylw.  

47. Mae Adran 3(4) yn galluogi Gweinidogion Cymru i wneud 

rheoliadau ynghylch ceisiadau am ddynodiad, creu dynodiadau a'u 

tynnu yn ôl, gan gynnwys materion i'w hystyried wrth benderfynu a 

ddylid creu dynodiad neu dynnu un yn ôl, ac effaith tynnu dynodiad yn 

ôl. 
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48. Mae'r rheoliadau'n ddarostyngedig i'r weithdrefn negyddol gan eu 

bod yn ―cyfarwyddo ynghylch materion technegol a gweinyddol a 

gallent newid o bryd i’w gilydd.‖
26

  

Ein barn ni 

49. Credwn fod gan y rheoliadau hyn y potensial i arwain at newid 

arwyddocaol mewn polisi a dylent fod yn destun gweithdrefn sy'n fwy 

cadarn.  

Argymhelliad 4: rydym yn argymell y dylai'r Gweinidog gyflwyno 

gwelliant i'r Bil i gymhwyso'r weithdrefn gadarnhaol ar gyfer y 

rheoliadau a wneir o dan adran 3(4).  

 

Adran 4 - Y cyfnod y mae'r cynllun yn berthnasol iddo  

50. Mae Adran 4 yn ei gwneud yn ofynnol i'r cynllun ffioedd a 

mynediad nodi'r cyfnod y bydd mewn grym. O dan is-adran (2), gall 

Gweinidogion Cymru ragnodi mewn rheoliadau y cyfnod mwyaf y gall 

cynllun ffioedd a mynediad fod mewn grym. Ni ddylai unrhyw gyfnod a 

nodir mewn cynllun ffioedd a mynediad bara'n hwy na'r cyfnod mwyaf 

hwn.  

51. Yn ôl y Memorandwm Esboniadol:   

―Ar hyn o bryd, mae rheoliadau a wneir o dan Ddeddf Addysg 

Uwch 2004 yn darparu mai'r cyfnod hwyaf y caiff cynllun fod 

mewn grym ynddo yw dwy flynedd.  Y bwriad yw y bydd y 

cyfnod hwyaf y mae cynllun ffioedd a mynediad yn ymwneud ag 

ef yn hwy na dwy flynedd. Mae cyfyngu ar y cyfnod y mae 

cynllun yn ymwneud ag ef yn golygu y bydd angen i sefydliadau 

ddatblygu cynlluniau newydd dros gyfnod o amser os ydynt yn 

dymuno i’w cyrsiau barhau i gael eu dynodi gan reoliadau 

cymorth i fyfyrwyr.‖
27

 

52. Mae hefyd yn nodi y dylid defnyddio'r weithdrefn negyddol ar 

gyfer y rheoliadau oherwydd ―mae'r manylion yn dechnegol a gallent 

newid o bryd i'w gilydd‖.
28
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53. Mae'r datganiad bwriad polisi ar gyfer y rheoliadau'n nodi mai'r 

bwriad yn yr hirdymor yw y caiff cyfnod mwyaf y cynlluniau ffioedd a 

mynediad ei ymestyn i hyd at bum mlynedd.
29

  

54. Holwyd y Gweinidog pam nad oedd wedi dewis pennu cyfnod o 

amser yn y Bil gyda'r pŵer i ddiwygio'r cyfnod hwnnw yn ddiweddarach 

drwy reoliadau. Yn ei ymateb, dywedodd y Gweinidog:  

―… the current maximum duration of a fee plan is prescribed in 

regulations as being two years. While the new system embeds 

itself, I have no intention of changing that duration. However, it 

remains important for Welsh Ministers to have flexibility and a 

power to prescribe the maximum duration of those fee plans.‖
30

 

55.  Aeth ymlaen i ddweud:  

―That flexibility is necessary here in order to accommodate 

changes that might be presented to us in the future. We could, 

for instance, in the future wish to extend things to five years, 

but I think it is important that while the system embeds, we do 

not have any sudden shift.‖
31

 

56. Ychwanegodd un o swyddogion y Gweinidog:  

"The future, both within Wales and outside Wales, in relation to 

HE and the types of providers, the way in which higher 

education is funded and the flows of students around the 

system are all very uncertain. If we were to set a maximum fee 

duration on the face of the Bill, any one of those circumstances 

could change in such a way that it would have to be brought 

back before the Assembly. We hope very much that the system 

will embed in such a way as to give us assurance that 

everything is working and we could seek then to extend the 

timescale for fee plans, perhaps to three or five years. However, 

in the current environment, certainly, I would not advise that. 

                                       
29

 Datganiad y bwriad polisi ar gyfer y rheoliadau, tudalen 7 

30

 Y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol, Cofnod y Trafodion 

[paragraff 53], 16 Mehefin 2014  

31

 Y Pwyllgor Materion Cyfansoddiadol a Deddfwriaethol, Cofnod y Trafodion 

[paragraff 57], 16 Mehefin 2014  



22 

We do need a level of appreciation for just how volatile or 

uncertain the HE landscape is at present.‖
32

  

Ein barn ni  

57. Er mwyn sicrhau eglurder a sicrwydd i randdeiliaid, ystyrir y dylai'r 

Gweinidog benderfynu ar y cyfnod mwyaf y dylai cynllun ffioedd a 

mynediad fod mewn grym a chynnwys y cyfnod hwnnw yn y Bil, er y 

gellir ei newid drwy offeryn statudol.  

Argymhelliad 5: rydym yn argymell y dylai'r Gweinidog gyflwyno 

gwelliannau i Adran 4 o'r Bil:  

– gan gynnwys ynddo, y cyfnod mwyaf y gall cynllun ffioedd a 

mynediad fod mewn grym; a  

– caniatáu i'r offeryn statudol newid y cyfnod mwyaf, yn 

ddarostyngedig i'r weithdrefn gadarnhaol.  

      

Adran 5 – Uchafswm y ffioedd  

58. Mae Adran 5 yn ei gwneud yn ofynnol i'r cynlluniau ffioedd a 

mynediad nodi, neu ddarparu ar gyfer pennu, uchafswm y ffioedd 

mewn perthynas â phob 'cwrs cymwys'. 

59. Mae Adran 5(2)(b) yn galluogi Gweinidogion Cymru i ragnodi 

mewn rheoliadau ddisgrifiadau o 'gyrsiau cymwys', tra bod Adran 5(3) 

yn caniatáu i Weinidogion Cymru bennu'r uchafswm ar gyfer y ffioedd 

a bennir mewn cynllun ffioedd a mynediad. Mae Adran 5(5) yn galluogi 

Gweinidogion Cymru i ragnodi dosbarthiadau o bobl mewn rheoliadau 

a fydd yn 'bersonau cymwys' at ddibenion uchafswm y ffioedd. Mae'r 

Memorandwm Esboniadol yn nodi:  

―Y bwriad yw y bydd ―personau cymhwysol‖ yn cynnwys 

personau yn y categorïau a ganlyn sy'n preswylio fel arfer yn y 

Deyrnas Unedig: personau sydd wedi setlo yn y Deyrnas 

Unedig, ffoaduriaid ac aelodau o’u teuluoedd a gwladolion yr 

Undeb Ewropeaidd.‖
33

 

60. Mae'r datganiad bwriad polisi ar gyfer y rheoliadau'n nodi nad oes 

bwriad ar hyn o bryd i wneud unrhyw welliant i'r diffiniad o 'bersonau 
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cymwys' fel y rhagnodwyd eisoes yn Rheoliadau Cyrsiau a Phersonau 

Cymwys (Cymru) 2011.
34

  

61. Mae Adran 5(2) yn darparu bod uchafswm ffioedd at ddibenion y 

Bil yn golygu uchafswm y ffioedd sy'n daladwy gan 'berson cymwys' i 

sefydliad mewn cysylltiad â dilyn 'cwrs cymwys'. Mae Adran 5(9) yn 

galluogi Gweinidogion Cymru i wneud rheoliadau sy'n nodi'r 

amgylchiadau pan ddylid ystyried ffioedd sy'n daladwy i berson arall 

mewn cysylltiad â chwrs person cymwys, fel ffioedd sy'n daladwy i'r 

sefydliad mewn cysylltiad â'r cwrs hwnnw. Bydd y pŵer hwn yn gymwys 

pan fo sefydliad neu ddarparwr ar ran sefydliad yn darparu cwrs gyda 

chynllun ffioedd a mynediad cymeradwy mewn grym (sefydliad 

rheoleiddiedig).  

62. Mae'r pwerau i wneud rheoliadau yn Adran 5 yn ddarostyngedig 

i'r weithdrefn negyddol gan eu bod yn ymdrin â materion technegol a 

gweinyddol, a gallent gael eu diweddaru neu eu newid o bryd i'w 

gilydd.
35

  

Ein barn ni  

63. Rydym o'r farn bod y rheoliadau a wneir o dan Adrannau 5(2), 5(3) 

a 5(5) yn fwy na materion technegol a gweinyddol syml ac felly, dylent 

fod yn destun gweithdrefn graffu fwy cadarn.  

Argymhelliad 6: rydym yn argymell y dylai'r Gweinidog gyflwyno 

gwelliant i'r Bil i gymhwyso'r weithdrefn gadarnhaol ar gyfer y 

rheoliadau a wneir o dan Adrannau 5(2), 5(3) a 5(5) yn y lle cyntaf. 

 

64. Wrth ddod i'r penderfyniad hwn, nodwn fod y pŵer cyfatebol yn y 

ddeddfwriaeth bresennol yn Neddf Addysg Uwch 2004, a phennwyd yr 

uchafsymiau presennol gan Reoliadau Ffioedd Myfyrwyr (Symiau) 

(Cymru) 2011, a wnaed o dan y weithdrefn gadarnhaol gan mai'r rhain 

oedd y rheoliadau cyntaf i'w gwneud gan ddefnyddio'r pŵer hwnnw.  

Adran 6 - Hyrwyddo cyfle cyfartal ac addysg uwch   

65. Mae Adran 6(1) yn ei gwneud yn ofynnol i gynllun ffioedd a 

mynediad sy'n ymwneud â sefydliad gynnwys darpariaeth ynghylch 

hyrwyddo cyfle cyfartal a hyrwyddo addysg uwch fel y rhagnodwyd gan 
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Weinidogion Cymru yn y rheoliadau. Mae'r pŵer hwn yn galluogi 

Gweinidogion Cymru i ragnodi'r wybodaeth am gyfle cyfartal ac addysg 

uwch at y diben hwn.  

66.  Mae'r rheoliadau'n ddarostyngedig i'r weithdrefn negyddol 

oherwyd gall ―manylion y rheoliadau newid o bryd i'w gilydd‖.
36

  

67. Pan holwyd y Gweinidog, nododd fod y defnydd o'r weithdrefn 

negyddol yn ymwneud â hyblygrwydd,
37

 gan ychwanegu:  

―… the power itself is of a detailed nature. It is relatively minor 

in terms of the overall scheme of the fee and access plan 

approval process. The negative procedure makes sense in that 

regard.‖
38

 

68. O ran newid y weithdrefn gadarnhaol, dywedodd y Gweinidog:  

―I do not think that that really gives us much more in the way of 

scope. Over time, we will have evidence becoming available 

about just what is effective in terms of activities and 

interventions and good ideas that institutions might come up 

with that we might want to include in fee and access plans. 

That underscores the point that I am making about flexibility.‖
39

 

69. Dywedodd un o swyddogion y Gweinidog:  

―… the negative procedure would allow Welsh Ministers to 

make regulations to react more swiftly to include provisions in 

the detail of the regulations so that fee plans are working as 

well as they might in terms of ensuring fair access for 

students.‖
40

 

70. Yn ei lythyr ar 2 Gorffennaf, nododd y Gweinidog y defnyddiwyd y 

weithdrefn negyddol yn unol â chanllawiau'r Cwnsler Cyffredinol a bod 

prif sylwedd y cynllun deddfwriaethol ynghylch cynnwys y cynlluniau 
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ffioedd a mynediad wedi'i nodi yn y Bil (er enghraifft, yn adrannau 6(3) 

a 6(4)).  

Ein barn ni 

71. Yn ein hadroddiad ar y Bil Addysg (Cymru), dywedwyd:   

―Nid yw'r defnydd o un weithdrefn yn hytrach na'r llall yn cynnig 

unrhyw hyblygrwydd sylweddol nac yn arbed amser i 

Lywodraeth Cymru yn ein barn ni; dim ond darparu ar gyfer 

graddau amrywiol o waith craffu gan y Cynulliad Cenedlaethol y 

mae'n ei wneud. 

―Casgliad 3: Nid yw dadlau bod hyblygrwydd yn sail dros 

benderfynu a ddylid defnyddio’r weithdrefn negyddol yn 

hytrach na’r weithdrefn gadarnhaol (neu fel arall) yn berthnasol 

ac ni ddylid ei defnyddio.‖
41

 

72. Felly, mae'n siomedig clywed dadleuon ynghylch hyblygrwydd yn 

cael eu defnyddio i gyfiawnhau'r defnydd o'r weithdrefn negyddol yn y 

Bil Addysg Uwch (Cymru).  

73. Er ein bod yn cydnabod bod gwybodaeth yn y Bil, credwn fod y 

rheoliadau mor ganolog i'r Bil y dylent fod yn ddarostyngedig i'r 

weithdrefn gadarnhaol.  

Argymhelliad 7: rydym yn argymell y dylai'r Gweinidog gyflwyno 

gwelliant i'r Bil i gymhwyso'r weithdrefn gadarnhaol ar gyfer y 

rheoliadau a wneir o dan adran 6(1). 

 

Adran 7 - Cymeradwyo'r cynlluniau ffioedd a mynediad  

74. O dan Adran 7, gall CCAUC naill ai gymeradwyo neu wrthod cais i 

gymeradwyo cynllun ffioedd a mynediad sefydliad. 

75. Mae Adran 7(3) yn galluogi Gweinidogion i wneud rheoliadau 

ynghylch materion sydd i'w hystyried gan CCAUC wrth benderfynu a 

ddylid cymeradwyo neu wrthod cynllun. 

76. Eglurodd llythyr y Gweinidog ar 22 Gorffennaf 2014:  
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―The intention is that HEFCW should be required to take into 

account the quality of education at the institution; the 

organisation of its financial affairs; and the adequacy of the 

measures committed to in the plan against the proposed 

tuition fee level. These requirements are designed to ensure 

that the interests of prospective students are protected and 

also to ensure that HEFCW adopts a proportionate approach to 

the approval of plans in line with the level of fees charged. 

They will also give applicant institutions an insight into the 

issues that HEFCW will be weighing up when considering their 

fee and access plans. This will be particularly useful for new 

applicants, who are applying for approval of a fee and access 

plan for the first time.‖ 

77. Yn ogystal â'r Memorandwm Esboniadol yn nodi bod y weithdrefn 

negyddol yn briodol gan fod y rheoliadau'n rhagnodi materion 

technegol a gweinyddol, nododd llythyr y Gweinidog fod ei defnydd 

wedi'i lywio gan ganllawiau'r Cwnsler Cyffredinol. Nid ystyriwyd fod y 

weithdrefn gadarnhaol yn briodol ar gyfer y rheoliadau oherwydd:  

―… they are relatively minor in the overall legislative scheme, if 

made they may need to be updated on a regular basis to take 

account of changes in the higher education landscape. It is also 

worth noting that HEFCW may approve or reject fee and access 

plans without these regulations being made.‖ 

Ein barn ni  

78. Credwn fod gan y rheoliadau a wnaed o dan adran 7(3) y 

potensial i gael effaith sylweddol ar hyfywedd a bywoliaeth sefydliadau 

sy'n darparu addysg uwch. Am y rheswm hwnnw, credwn y dylai'r 

weithdrefn gadarnhaol fod yn gymwys.      

Argymhelliad 8: rydym yn argymell y dylai'r Gweinidog gyflwyno 

gwelliant i'r Bil i gymhwyso'r weithdrefn gadarnhaol ar gyfer y 

rheoliadau a wneir o dan adran 7(3). 

 

Adran 9 – Amrywio'r cynllun cymeradwy  

79. Caiff Gweinidogion Cymru, drwy'r rheoliadau a wneir o dan adran 

9(1), alluogi'r cynlluniau cymeradwy i gael eu hamrywio yn unol â'r 

weithdrefn a osodwyd yn y rheoliadau hynny. Mae'n rhaid i'r rheoliadau 
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ddarparu mai dim ond os caiff yr amrywiad ei gymeradwyo gan CCAUC 

y caiff ei roi ar waith. 

80. Maent yn ddarostyngedig i'r weithdrefn negyddol gan fod y 

―manylion yn dechnegol ac yn weinyddol eu natur a gallent newid o 

bryd i'w gilydd‖.
42

  

81. Eglurodd y Gweinidog yn ei lythyr ar 2 Gorffennaf fod amrywio'r 

cynlluniau cymeradwy, yn ei farn ef, yn fater sy'n fwy addas i'r 

rheoliadau na'r canllawiau. Ychwanegodd:  

―Whilst the new system for approving fee and access plans 

would operate without these regulations the Welsh Ministers 

intend to ensure continuity in the system by bringing forward 

regulations … enabling institutions to apply to vary an already 

agreed plan during the lifetime of that plan. Regulations (rather 

than guidance under s.46) are more appropriate as regulations 

can deal with practical issues about how an institution might 

apply for a variation and how HEFCW considers a variation, 

whereas guidance is better suited to matters of best practice. 

The use of regulations to allow variation (rather than an 

express power on the face of the Bill) enables the Welsh 

Ministers to respond promptly to any changes in the sector, 

and if appropriate remove the ability of institutions to vary 

approved plans.‖ 

Ein barn ni  

82. Er ein bod yn gyffredinol fodlon ar Adran 9, credwn y byddai'n 

fuddiol ailddrafftio Adran 9(2) er mwyn ei gwneud yn glir bod yr Adran 

yn gymwys i gynigion gan y sefydliad dan sylw (yn hytrach na CCAUC 

neu drydydd parti) i amrywio'r cynllun cymeradwy.  

Argymhelliad 9: rydym yn argymell y dylai'r Gweinidog ystyried 

cyflwyno gwelliant i Adran 9(2) y Bil i gadarnhau ei fwriad.  

 

Rhan 4: Materion ariannol sefydliadau rheoleiddiedig  

83. Mae Rhan 4 (Adrannau 27-35) yn ei gwneud yn ddyletswydd ar 

CCAUC i gyhoeddi cod sy'n ymwneud â threfnu a rheoli materion 

ariannol sefydliadau rheoleiddiedig. Bydd yn ofynnol i sefydliadau 
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rheoleiddiedig gydymffurfio â'r Cod a bydd gan CCAUC bwerau i 

fonitro a gorfodi cydymffurfiaeth. 

Adran 28 – Gweithdrefn ar gyfer cymeradwyo'r cod 

84. Mae Adran 28 yn nodi'r weithdrefn  ar gyfer cymeradwyo'r cod, 

sy'n cynnwys ei gwneud yn ofynnol i CCAUC, yn dilyn ymgynghoriad â 

chorff llywodraethu pob sefydliad rheoleiddiedig, gyflwyno cod drafft 

neu god diwygiedig i'w gymeradwyo gan Weinidogion Cymru.  Mae 

Adran 28(6) yn ei gwneud yn ofynnol i Weinidogion Cymru osod drafft 

cymeradwy gerbron y Cynulliad Cenedlaethol.  

85. Mae'r Memorandwm Esboniadol yn nodi:    

"Roedd cefnogaeth gyffredinol i'r syniad y dylid rhoi trefniadau 

craffu ychwanegol ar waith yn sgil ymgynghoriad CCAUC ar 

fersiwn ddrafft y Cod. Roedd llawer o ymatebwyr yn dweud y 

byddai’n well ganddynt pe bai CCAUC yn gorfod cyflwyno'r 

fersiwn o'r Cod a luniwyd yn dilyn yr ymgynghoriad i 

Weinidogion Cymru. Byddai'r Gweinidogion wedyn, pe baent yn 

fodlon ar y fersiwn honno, yn ei gosod gerbron Cynulliad 

Cenedlaethol Cymru i'w chymeradwyo.‖
43

 

86. Ar ôl gofyn i'r Gweinidog pam nad oedd gweithdrefn yn 

gysylltiedig â llunio'r cod, dywedodd:  

―It is pure practicality … I do not see that there is any other 

place to put this other than in the lap of the Welsh Government. 

I think that if we did anything other than that, the level of 

detailed scrutiny and oversight that would be required would 

end up overwhelming the Assembly, basically.‖
44

 

Ein barn ni  

87. Credwn mai'r unig werth o osod cod gerbron y Cynulliad, yn unol 

â'r adran hon fel y mae wedi'i drafftio ar hyn o bryd, yw tynnu sylw'r 

Gweinidogion ato. Credwn fod y cod yn ddigon pwysig iddo gael ei 

lunio'n unol â gweithdrefn y Cynulliad.  

88. Credwn fod Adran 13 o Fil Trais ar Sail Rhywedd, Cam-drin 

Domestig a Thrais Rhywiol (Cymru) Llywodraeth Cymru (fel y'i 
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cyflwynwyd) yn cynnwys gweithdrefn sy'n ymwneud â'r canllawiau 

statudol a allai fod yr un mor gymwys i'r cod. O dan y weithdrefn hon, 

mae'n ofynnol i Weinidogion Cymru ymgynghori ar y canllawiau drafft 

a gosod y canllawiau drafft gerbron y Cynulliad.  Ni chaiff y canllawiau 

eu cyflwyno os, o fewn cyfnod o 40 diwrnod, bydd y Cynulliad yn 

penderfynu peidio â'u cymeradwyo.       

Argymhelliad 10: rydym yn argymell y caiff un o weithdrefnau'r 

Cynulliad ei defnyddio wrth wneud cod o dan Adran 28 o'r Bil, yn 

debyg i'r hyn a geir yn Adran 13 o Fil Trais ar Sail Rhywedd, Cam-

drin Domestig a Thrais Rhywiol (Cymru) Llywodraeth Cymru (fel y'i 

cyflwynwyd).    

 

Rhan 8: Cyffredinol 

Adran 56 – Cychwyn  

89. Mae Adran 56 yn cynnwys darpariaethau cychwyn y Bil yn eu 

trefn, lle nad oes gweithdrefn yn gymwys. 

90. Yn unol â'n barn ar lunio'r gorchmynion cychwyn, credwn y dylai 

gorchmynion o'r fath, sy'n gwneud darpariaethau trosiannol, dros dro 

neu arbed mewn cysylltiad â rhoi darpariaeth ar waith, fod yn destun 

gwaith craffu ac yn ddarostyngedig i'r weithdrefn negyddol.    

Argymhelliad 11: rydym yn argymell y defnyddir y weithdrefn 

negyddol gyda gorchmynion a wneir yn unol ag Adran 56(3)(b).  

  



Huw Lewis AC / AM
Y Gweinidog Addysg a Sgiliau
Minister for Education and Skills

Bae Caerdydd • Cardiff Bay
Caerdydd • Cardiff

CF99 1NA

English Enquiry Line  0845 010 3300
Llinell Ymholiadau Cymraeg  0845 010 4400

                Correspondence.Huw.Lewis@wales.gsi.gov.uk

Wedi’i argraffu ar bapur wedi’i ailgylchu (100%)                             Printed on 100% 
recycled paper

Ein cyf/Our ref LF/HL/0645/14

David Melding AM 
Chair 
Constitutional and Legislative Affairs Committee
National Assembly for Wales
Cardiff Bay
CF99 1NA

Dear David,

CONSTITUTIONAL AND LEGISLATIVE AFFAIRS COMMITTEE - STAGE 1 
SCRUTINY OF THE HIGHER EDUCATION (WALES) BILL

During my attendance at the Constitutional and Legislative Affairs Committee on 16 
June, Members raised a number of questions about the Higher Education (Wales) 
Bill.  This letter seeks to respond to the specific matters raised by Members.  To aid 
the Committee’s consideration further, however, I set out first the broad principles 
which have underpinned the drafting of the Bill.

When I introduced the Bill on 19 May 2014, and during my attendance at the 
Committee, I provided assurance that in preparing this legislation we have had 
regard throughout to the Counsel General’s guidelines on subordinate legislation.  
The guidelines recognise that in each case there is a balance to be struck between:

• scrutiny by the Assembly;
• consumption of Assembly (or committee) time;
• the significance of the provisions in question; and
• the making of legislation in the most efficacious manner.

The guidelines outline a range of factors that may, to a greater or lesser extent 
depending on the context, either suggest the application of the “draft affirmative” 
procedure; or else require particular justification if a procedure other than “draft 
affirmative” procedure is applied.  Those factors are:
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“1) powers that enable provision to be made that may substantially affect
provisions of Acts of Parliament, Assembly Measures or Acts of the
Assembly;
2) powers, the main purpose of which is, to enable the Welsh Ministers, First
Minister or Counsel General to confer further significant powers on
themselves;
3) powers to apply in Wales provisions of, for example, Acts of Parliament
that in England, Scotland or Northern Ireland are contained in the Act itself
(whether with or without modifications);
4) powers to impose or increase taxation or other significant financial
burdens on the public;
5) provision involving substantial government expenditure;
6) powers to create unusual criminal provisions or unusual civil penalties;
7) powers to confer unusual powers of entry, examination or inspection, or
provide for collection of information under powers of compulsion;
8) powers that impose onerous duties on the public (e.g. a requirement to
lodge sums by way of security, or very short time limits to comply with an
obligation).
9) powers involving considerations of special importance not falling under the
heads above (e.g. where only the purpose is fixed by the enabling Act and
the principal substance of the legislative scheme will be set out in
subordinate legislation made in exercise of the power).”

As the analysis which follows I hope will demonstrate, where proposals relating to 
subordinate legislation in the Higher Education (Wales) Bill satisfy any of the above 
criteria they are to be subject to the affirmative procedure.  For the most part, 
however, and as I also explained to the Committee, the subject matter of the 
proposed subordinate legislation deals with relatively minor practical detail in the
overall legislative scheme; is likely to be updated on a regular basis or otherwise be 
subject to change; and circumstances may arise in which it may be necessary to 
legislate swiftly.

I contend, therefore, that the Bill as drafted allows for an appropriate balance 
between scrutiny by the Assembly and effective use of Assembly or Committee time.

Members also questioned why the Bill has not been drafted on the assumption that 
where regulations may be needed, there should be a duty to make them. A duty to 
make regulations is only appropriate where the regulations in question and the duty 
are very limited in scope. I also start from the presumption that Government should 
regulate only to give effect to the overall legislative scheme or otherwise when the 
need for such regulation is established on some other grounds.  I acknowledge that 
in a number of cases the system established under the Bill will not be able to perform 
effectively without regulations in place.  For instance regulations will need to be 
made which prescribe the maximum fee limit and description of qualifying persons 
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and qualifying courses.  However, other draft provisions are more permissive in 
nature in order to permit regulations to be made where they might assist the 
operation of the new regime or where circumstance or experience demonstrate a 
need for regulation in those areas. My officials have undertaken an analysis of the 
use of the terms "may" and "must" throughout the Bill.  That analysis is included as
an annex to this letter. I trust that this additional information will be of assistance.

Part 2: Fee and access plans

Section 2: Application by institutions for HEFCW’s approval of fee and access plans

This section permits the governing body of an institution of a certain type to apply to 
HEFCW for approval of a fee and access plan.  Section 2(4) enables the Welsh 
Ministers to make regulations about the making of applications under this section.  In 
specifying that the Welsh Ministers “may” make regulations under this section we 
have applied the principle that we will not be legislating unless it is necessary to do 
so.  If regulations are not made that fact would not prevent institutions applying to 
HEFCW for approval of their plans. 

Under the current system, institutions funded by HEFCW may apply to HEFCW for 
approval of a fee plan and there are no regulations in place which make provision 
about the making of such applications.  HEFCW is able to issue guidance to 
institutions about the matters to which it will have regard in determining plan 
applications (section 34(3) of the Higher Education Act 2004 enables this) and there 
is nothing to prevent HEFCW also from issuing non-statutory guidance to institutions 
about the application process and the provision of supporting information.  

Under the new regulatory system HEFCW could issue information and advice to 
institutions under section 51(3) about the application process for approval of fee and 
access plans and the information to be submitted as part of applications. 
Consequently institutions could be made aware by HEFCW of the process and 
information required for approval of fee and access plans without the need for the 
Welsh Ministers to make regulations. If the Welsh Ministers do not make regulations 
under this section that would not open HEFCW up to legal challenge. However, if, 
after operating the system either HEFCW or institutions indicate that the application 
process could be clarified then the Welsh Ministers’ power under section 2(4) would 
enable regulations to be made to provide that clarity. For example, it may prove to be 
helpful to make regulations if there are new entrants to the system which have not 
previously applied to HEFCW for approval of a fee plan. There is a clear distinction 
to be drawn between a need to make regulations for the system to work and the 
discretionary use of a regulation making power to improve the operation of the 
system.  The regulation power in section 2(4) falls into the latter category and 
consequently the Bill has been drafted to enable the Welsh Ministers to make 
regulations should they prove to be necessary.
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Section 3: Designation of other providers of higher education

This section enables the Welsh Ministers to designate a charitable provider of higher 
education in Wales, which would not otherwise be regarded an institution, as an 
institution for the purposes of the Bill.  Such designations will ensure that providers of 
higher education which may not be regarded as institutions are not prevented from 
applying to HEFCW for approval of a fee and access plan. A designation under 
section 3 does not mean that a charitable provider will automatically enter the new 
regulatory system established under the Bill.  Following designation as an institution 
for the purpose of the Bill such a provider will still need to apply to HEFCW for 
approval of a fee and access plan, under section 2 of the Bill, in order to become a 
regulated institution.  Consequently such providers will also need to satisfy the 
conditions at section 2 of the Bill namely, that it is an institution in Wales, that it 
delivers courses of higher education and that it is a charity. 

Section 3(4) enables the Welsh Ministers to make provision, via regulations about 
applications for designation, the making and withdrawal of designations, including 
matters to be taking into account when considering whether to make or withdraw a 
designation, and the effect of a withdrawal of designation.  However, section 3 does 
not depend upon regulations being made to make it work. Providers of higher 
education could be designated as institutions by the Welsh Ministers without 
regulations being made under section 3(4) – there is nothing to prevent such 
providers applying to the Welsh Ministers for designation and indeed section 3(1) 
makes provision for that.

In specifying that the Welsh Ministers “may” make regulations under this section we 
have applied the principle that we will not be legislating unless it is necessary to do 
so.  The number of providers applying for designation under section 3, especially in 
the near future, is likely to be limited and in the first instance it is unlikely that 
regulations will need to be made, however, the power set out in section 3(4) will 
enable regulations to be made if they prove to be necessary. Additionally, section 
3(3) provides a default position that a provider designated as an institution is to be 
treated as an institution for the purposes of the Bill unless the designation is 
withdrawn. 

Section 6: Promotion of equality of opportunity and promotion of higher education

Section 6(1) of the Bill requires that a fee and access plan must include such 
provisions relating to the promotion of equality of opportunity to access higher 
education or the promotion of higher education as may be prescribed.  This provision 
enables the Welsh Ministers to make regulations. Information on the type of 
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provision relating to the promotion equality of opportunity and the promotion of 
higher education which may be included in regulations is set out on the face of the 
Bill in section 6(3).  

The information and priorities associated with the promotion of equality of 
opportunity and the promotion of higher education is likely to change over time 
alongside changes to the higher education sector in Wales as well as developments 
in evidence about the effectiveness of activities and interventions which institutions 
include in their fee and access plans. This power will enable the Welsh Ministers to 
respond to these changes regularly by adapting the requirements imposed on 
institution’s fee and access plans. Crucially, we do not yet know what HEFCW’s 
evaluation of fee and access plans will identify and therefore need the flexibility to 
adapt the information and priorities associated with the promotion of access to higher 
education and the promotion of higher education from time to time. 

The proposal that regulations made under section 6(1) are subject to the negative 
resolution procedure has been informed by application of the Counsel General’s 
guidelines.  Taking those guidelines into account it is my view that the regulation 
making power under this section does not fall into any of the categories to which the 
affirmative procedure should apply.  A considerable amount of detail concerning 
provisions that may be prescribed in regulations made under section 6(1) is to be 
found on the face of the Bill at sections 6(3) and 6(4).  Additionally, section 6(5) 
provides for certain restrictions on the requirements that may be included in 
regulations.  I am therefore of the opinion that the principal substance of the 
legislative scheme concerning the contents of fee and access plans has been set out 
on the face of the Bill rather than being reserved to subordinate legislation.  The 
regulations will provide further detail as to how the required content of fee and 
access plans is to be applied in the context of a wider range of tuition fees than 
under the current regime. Consequently regulations to be made under section 6(1) 
are suitable for the negative resolution procedure. 

I hope to have these regulations available in draft form to allow Members to 
scrutinise them at Stage 2. The intention is to also consult stakeholders on the draft 
regulations at the appropriate time.

Section 7:  Approval of fee and access plans

Under section 7 HEFCW may either approve or reject an application for approval of 
an institution’s fee and access plan.  Section 7(3) enables the Welsh Ministers to 
make regulations about matters to be taken into account by HEFCW in determining 
whether to approve or reject a plan. 

The intention is that HEFCW should be required to take into account the quality of 
education at the institution; the organisation of its financial affairs; and the adequacy 
of the measures committed to in the plan against the proposed tuition fee level 
These requirements are designed to ensure that the interests of prospective 
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students are protected and also to ensure that HEFCW adopts a proportionate 
approach to the approval of plans in line with the level of fees charged.  They will 
also give applicant institutions an insight into the issues that HEFCW will be 
weighing up when considering their fee and access plans.  This will be particularly 
useful for new applicants, who are applying for approval of a fee and access plan for 
the first time.

The proposal that regulations made under section 7(3) are subject to the negative 
resolution procedure has been informed by application of the Counsel General’s 
guidelines.  It is my view that the regulation making power under this section does 
not fall into any of the categories to which the affirmative procedure should apply.   I 
do not consider that these regulations are appropriate for the affirmative procedure 
as they are relatively minor in the overall legislative scheme, if made they may need 
to be updated on a regular basis to take account of changes in the higher education 
landscape.  It is also worth noting that HEFCW may approve or reject fee and 
access plans without these regulations being made.

Section 8: Publication of an approved plan

Section 8(1) enables the Welsh Ministers to make provision, via regulations, which 
requires an institution to publish its approved fee and access plan.  Section 8(2) 
confirms that these regulations may make provision about how and when an 
approved fee and access plan is published.  Section 8 of the Bill is derived from 
section 34(6) of the Higher Education Act 2004 which similarly makes provision for 
the Welsh Ministers to make regulations that may require institutions subject to an 
approved plan to publish their plans in the manner prescribed in regulations.  
Therefore, the use of regulations for the purpose of requiring publication of approved 
plans is not new and is already in operation under the current system.  Furthermore, 
as institutions currently publish their approved fee plans are familiar with the need to 
ensure that those plans are made accessible to students and other interested parties 
it may not prove to be necessary to make these regulations. If however, feedback 
from HEFCW, students and other stakeholders indicates that there is a problem this 
regulation making power will allow the Welsh Ministers to legislate if it proves to be 
necessary to do so.

Section 9:  Variation of plans

Section 9(1) enables Welsh Ministers to make regulations in order to allow approved 
plans to be varied in accordance with the procedure laid down in regulations.  The 
regulations must provide that a variation will only take effect if approved by HEFCW. 
This power will be relevant where, following approval of a fee and access plan by 
HEFCW, an institution wishes to vary its approved plan.  The Welsh Ministers 
currently have a similar power in section 36 of the Higher Education Act 2004.  
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Although, the Welsh Ministers would be able to issue guidance to HEFCW (as 
provided for in section 46 of the Bill) I consider the variation of approved plans to be 
a matter more suited to regulations than guidance. HEFCW would be required to 
take such guidance into account, but could divert from such guidance if it had good 
reason for doing so. The current legislative architecture under the Higher Education 
Act 2004 makes use of regulations for the purpose of providing certainty about the 
procedure and processes associated with variation of an approve fee plan and my 
intention is to do likewise in respect of the variation of approved fee and access 
plans under the new regulatory system. 

The policy intention is to provide an effective procedure for approved plans to be 
varied during the lifetime of the plan.  Variations to approved plans are more likely to 
raise practical issues about how an institution applies for a variation and how 
HEFCW considers a variation.  My view is that regulations are a better means of 
dealing with such issues than guidance as they provide certainty. Guidance does not 
provide the same level of certainty; whilst institutions must have regard to guidance 
they are not obliged to follow it in all circumstances. Although institutions could apply 
for approval of a fee and access plan without these regulations being in place they 
could not apply to vary an already agreed plan during the lifetime of that plan. 

Part 4: Financial affairs of regulated institutions.

For the avoidance of doubt I wish to clarify that there are no regulation making 
powers arising from Part 4 of the Bill.  HEFCW’s functions of preparing, consulting 
on, issuing and keeping under review the proposed financial management code will 
not be supported by regulations. Currently HEFCW develops, consults on and issues 
a financial memorandum applicable to funded institutions.  Under the new regulatory 
framework HEFCW will be required to consult all regulated institutions on a draft 
financial management Code and will additionally be required to provide a summary 
of those consultation responses when they submit the draft code to the Welsh 
Ministers for approval.

Part 5:  Withdrawal of approval of a plan

Section 36: Notice of refusal to approve a new fee and access plan

Under the proposed regulatory system if HEFCW are satisfied that a regulated 
institution has failed to comply with the applicable fee limits or general provisions of 
its approved fee and access plan, or has failed to comply with a direction from 
HEFCW concerning quality of its education or its financial management, HEFCW 
may give notice to the institution that they will not approve a new fee and access 
plan before the end of the period specified in the notice.  This function is distinct from 
that of approval of a fee and access plan under section 4 of the Bill and forms one of 
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a menu of sanctions available to HEFCW in the event of an institution’s failure to 
comply with specified requirements of new regulatory framework. The conditions 
under which HEFCW may give notice to the governing body of a regulated institution 
are set out on the face of the Bill at section 36(3). 

Section 36(7) enables the Welsh Ministers to make regulations relating to the notices 
and decisions of HEFCW not to approve a new fee and access plan.  This includes 
provision about the period specified in a notice during which HEFCW will not 
approve a new fee and access plan, the matters to be taken into account by HEFCW 
in deciding whether to give, or withdraw, such a notice and the procedure to be 
followed if such a notice is withdrawn. Regulations made under section 36(7) cannot 
be used to make additions to the conditions specified in section 36(3). This means 
that the conditions under which HEFCW may issue notice of refusal to approve a 
new fee and access plan cannot be changed by the proposed regulations.

It is expected the matters to be taken into account by HEFCW in deciding whether to 
give notice of their intention to refuse to approve a new plan might include 
consideration of the severity of the compliance failure and whether alternative 
courses of action may be appropriate.  With regard to withdrawal of a notice it is 
expected that the matters to be taken into account by HEFCW might include any 
mitigating action taken by the institution (post issue of the notice)  in order to effect 
its compliance with the conditions at section 36(3) of the Bill. I consider that these 
matters are appropriate for inclusion in regulations to be made by the negative 
procedure as they concern technical and procedural detail about the issuing of 
notices under section 36 of the Bill. These matters will require updating over time, 
following any changes to the higher education sector in Wales and in response to 
feedback received from HEFCW on the operation of their enforcement powers.  For 
example, it may be appropriate to increase or reduce the maximum period a notice 
refusing to approve a new plan can apply for, following discussions and engagement 
with HEFCW on the effectiveness of such notices.  

I also wish to clarify the position with regard to the provision at section 36(7)(a) which 
states:

“(7) Regulations may make provision about –
(a) the period that may be specified in notice under this section;”

The first reference to ‘may’ is concerned with enabling the Welsh Ministers to make 
regulations on any of the matters specified in section 36(7) (a) – (c).  The second 
use of the word ‘may’ is entirely different in its context. The effect is not to permit a 
notice to specify a period as a notice is required to do this by virtue of subsection 
36(2).  The purpose here is to confer discretion on the Welsh Ministers to require a 
notice to specify a particular period, or to require a notice to specify one period within 
a range of permissible periods, or to confer discretion on HEFCW to determine 
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periods in accordance with certain formulae.  The use of “may” in this context is to 
refer to the range of ways in which notice can potentially be specified in accordance 
with regulations.  The use of the word “may” is entirely appropriate in both instances 
and does not result in any problems in relation to application of this regulation 
making power.  

Section 37: Duty to withdraw approval of a fee and access plan

Section 37 requires HEFCW to withdraw their approval of a fee and access plan by 
giving notice to an institution if they are satisfied that the institution has ceased to: (a) 
be an institution in Wales; (b) provide higher education; or (c) be a charity.

Under section 37(2), the Welsh Ministers may make provision in regulations about 
the matters to be taken into account by HEFCW in determining whether to withdraw 
approval of a fee and access plan and the procedure to be followed in connection 
with giving notice of withdrawal of such a plan. Section 37(3) provides that the 
regulations may amend or apply (with or without modification) the procedural 
requirements relating to warning notices and representations (set out in sections 40 
to 43) to any notice issued under section 37.

Section 37 only requires HEFCW to withdraw approval of a fee and access plan 
when HEFCW is satisfied that an institution no longer falls within section 2(3) of the 
Bill. Consequently, this section does not apply when something goes wrong under 
section 36 and is not connected in any way to HEFCW’s function of issuing notice of 
intention of refusal to approve a new fee and access plan.

Regulations are not required under section 37 for the section to operate.  HEFCW 
will be able to satisfy themselves as to whether an institution is no longer in Wales, is 
no longer providing higher education or is no longer a charity without regulations.  
However, if as a consequence of operating the system HEFCW, institutions or other 
stakeholders consider that the process for withdrawal of approval of a fee and 
access plan would work more efficiently or effectively with matters being set out in 
regulations then the power at section 37(2) enables the Welsh Ministers legislate 
should that prove to be necessary.  I am however starting from the principle of not 
legislating unless there is a proven need to do so.  The regulation making power 
provides the necessary flexibility in a process which has not previously been 
operated by HEFCW.
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Matters not falling within the scope of the Bill

Finally, it may be helpful if I clarify the situation with respect of case-by-case course 
designation.  The Bill does not provide for either automatic or specific course 
designation, my intention is to consult on new requirements for specific course 
designation with the aim of introducing rigorous quality assurance and robust checks 
on the financial health of institutions delivering such courses. Any new arrangements 
for specific course designation will be progressed by way of the Welsh Ministers’ 
existing regulation making powers under the Teaching and Higher Education Act 
1998. Therefore new legislation is not needed.

I trust that the information is helpful and provides clarity to Members. I will write 
further to address issues on which Members have requested additional information 
in due course. I am also copying this letter to the Chair of the Children, Young 
People and Education Committee for information.

Yours sincerely

Huw Lewis AC / AM
Y Gweinidog Addysg a Sgiliau
Minister for Education and Skills
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Use of “may” and “must” for regulation making powers

Part 2 – Fee and access plans

Section 2

S.2(4): Regulations “may” make provision. This concerns the making of applications for approval of a 
fee and access plan. The system would operate without these regulations (albeit perhaps not as 
efficiently) because regulations are not actually required to make the provision operative; a 
governing body of an institution within s.2(3) could apply to HEFCW even if no regulations were in 
place. We think it would only be appropriate to include a duty where both the duty and the 
regulations are narrow in scope. It is therefore our view no change to “must” is required because the 
regulation making power in s.2(4) encompasses a variety of matters.

Section 3

S.3(4): This section concerns the designation of other charitable providers of HE in Wales who would 
not otherwise be designated as “institutions”. This means that designated institutions will be 
covered by the provisions of the Bill and regulation made under the powers in it. This might for 
example be a provider that whilst not providing degrees, does provide other courses of higher 
education at a lower level on the credit and qualifications framework but may nevertheless wish for 
those courses to be automatically designated by student support regulations (for the purposes of 
student support from the Welsh Ministers) and to be able to apply for approval of a fee and access 
plan. The system would operate without these regulations (albeit perhaps not as efficiently).
Regulations therefore provide the vehicle for supplemental detail involving the mechanics of 
application, but are not actually required to make the provision operative as applications for 
designation could be made without any regulations having been made; on this basis we believe 
there is no need to include “must”. As with s.2(4) we also think it would only be appropriate to 
impose a duty to make regulations where the scope of the regulations is narrow. In this case the 
scope of the regulations that might be made under s.3(4) is potentially wide and would therefore
not be amenable to becoming a duty (because the system for designation could in theory operate 
without regulations ever being made).

Section 4

S.4(2): The sub-section adopts the “prescribed” formulation and concerns the maximum period to 
which fee and access plans relate. Whilst the system could operate without these regulations, we 
recognise that it would operate more effectively with regulations being made which set such a limit. 
In this instance we believe there is an implicit requirement to make regulations. It is recognised by 
the Welsh Ministers that in order for the system to work effectively regulations are necessary; it 
would therefore not be in the interests of the Welsh Ministers to fail to bring such regulations 
forward.   As such there is no need to change the current “prescribe” formulation to refer to 
“regulations must make provision”. 

Section 5

Overview: section 5 provides for regulations to set out qualifying courses and persons, and to set the 
maximum amount that can be specified in a fee and access plan, as well as the treatment of fees 
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paid in the case of franchised courses. Together these regulations will form the foundations of the 
regulatory regime contained in the Bill. 

S.5(2)(b):  The paragraph adopts the “prescribed” formulation. This concerns descriptions of 
qualifying course. The system could not operate properly without these regulations. There is 
therefore an implicit requirement on the Welsh Ministers to make regulations and, as such, there is 
no need to change the “prescribe” formulation to refer to “regulations must make provision”. If the 
Welsh Ministers were to commence s.5(2)(b) with no intention of making qualifying course 
regulations, then an issue of rationality may arise as there would be no way of knowing what would 
be a qualifying course. Under the current regime qualifying course regulations have been made, and 
there is no reason why the Welsh Ministers would not make such regulations under this provision 
were it enacted.

S.5(3): The sub-section adopts the “prescribed” formulation. This concerns the prescription of a 
“maximum amount”. The system could not operate effectively without these regulations. There is an 
implicit requirement to make regulations as such there is no need to change the “prescribe” 
formulation to refer to “regulations must make provision”. If the Welsh Ministers were to 
commence s.5(2)(a) with no intention of making provision on maximum fees then the fee and 
access plan system would not function properly as applications for approval of fee and access plans
could not be made without knowing the maximum amount.

S.5(5): The sub-section adopts the “prescribed” formulation. This concerns descriptions of qualifying 
person. The system could not operate properly without these regulations. There is an implicit 
requirement to make regulations and, as such, there is no need to change the “prescribe” 
formulation to refer to “regulations must make provision”. If the Welsh Ministers were to 
commence s.5(2)(a) but not make qualifying persons regulations, then the fee and access plan 
system would not function properly as there would be no way of knowing who is a qualifying person 
for purpose of s.5(2)(a).

S.5(9): Regulations may make provision in respect of fees being treated as paid to a provider who 
has an approved fee and access plan in place, rather than to another person i.e. being paid to the 
franchisor institution  rather than the franchisee institution. We recognise that a variety of 
franchise arrangements may exist and some or all of the fees charged for a qualifying course may be 
payable to a partner institution. Regulations will ensure that the total fees paid by a student do not 
exceed the maximum fee limit, even where the fees are paid to two different institutions. The 
system could still operate without these regulations but as a matter of policy it is intended to bring 
forward such regulations to protect the interests of students.

Section 6

S.6(1): This section adopts the “prescribed” formulation and concerns the contents of fee and access 
plans relating to equality of opportunity or promotion of higher education. Whilst the system could 
operate without these regulations, we recognise that it would operate far better with regulations in 
place setting out what should be included within a fee and access plan. In this instance, we would
argue that there is an implicit requirement to make regulations based on them being part of the 
foundation required to make the new system effective. As such, we are of the view that there is no 
need to change the “prescribe” formulation to refer to “regulations must make provision”. 
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Additionally given the breadth and range of matters that might be included in these regulations, and 
the fact that they may need periodically to be updated to keep pace with the changing 
demographics of the student population in Wales; it is in our view highly questionable whether an 
express duty would be appropriate.

Section 7

S.7(3): Regulations may make provision about the matters that HEFCW must take into account when 
deciding whether or not to approve a fee and access plan. The system for approval or rejection can 
operate without regulations being in place (albeit perhaps not as efficiently). Regulations will 
provide details of supplemental factors HEFCW must consider in light of the potentially wide range 
of providers who may apply for approval. Given the potential range of providers that may apply to 
HEFCW and the changing nature of the sector changes may need to be made quite quickly to the 
factors HEFCW considers. The system could however operate without regulations with HEFCW 
determining whether or not to approve fee and access plans for example by taking account of 
guidance provided by the Welsh Ministers under section 46; on this basis we believe it is appropriate 
for “may” rather than “must” to be used.

Section 8

S.8(1): Regulations may require a governing body to publish the institution’s approved plan. The 
system will operate without these regulations, and so we take the view that “may” is in this context 
appropriate. In any event the existing power in section 34(6) of the Higher Education Act 2004 
requiring publication is formulated as “may” and so it would seem odd to move away from this 
formulation when the current system has worked effectively in this regard. In section 8(1) ”may” is 
used to denote a permission; the Welsh Ministers “may” make regulations. Whereas in 8(2) “may” is 
used to indicate the possibility that the regulations “may” make provision about how the plan is 
published. 

Section 9

S.9(1): Regulations may provide for an approved plan to be varied. This power mirrors similar
powers in the Higher Education Act 2004 (section 36) which are formulated as “may”, therefore any 
change to “must” would appear unnecessary. Whilst the new system for approving fee and access 
plans would operate without these regulations the Welsh Ministers intend to ensure continuity in 
the system by bringing forward regulations under this new section enabling institutions to apply to 
vary an already agreed plan during the lifetime of that plan. Regulations (rather than guidance under 
s.46) are more appropriate as regulations can deal with practical issues about how an institution 
might apply for a variation and how HEFCW considers a variation, whereas guidance is better suited 
to matters of best practice. The use of regulations to allow variation (rather than an express power 
on the face of the Bill) enables the Welsh Ministers to respond promptly to any changes in the 
sector, and if appropriate remove the ability of institutions to vary approved plans. 

Section 11

S.11(5): Regulations may make provision about how and when HEFCW gives a copy of a compliance 
and reimbursement direction to the Welsh Ministers, and about how and when HEFCW must publish 
the direction. The detail contained in regulations under this section will be administrative and 

42



technical in nature and requirements may change over time, for example as HEFCW’s working 
practices develop or technology advances. The system would still operate without these regulations.
The use of regulations though will future proof the system, enabling  amendments to be made about 
how and when HEFCW publish such a direction in light of experience gleaned from operating the 
new system. Directions will be of interest to students and prospective students; the use of 
regulations will help ensure there is flexibility in enabling access to them.

Section 13

S.13(1): Regulations may make provision as to steps to be taken by HEFCW where regulated 
institutions fail to comply with the general provisions of its approved plan. This concerns compliance 
by institutions with their fee and access plans. The core requirements of a fee and access plan are 
set out in section 6, this section provides flexibility to deal with the enforcement of non-standard 
aspect of fee and access plans. For instance regulations may confer a power on HEFCW to direct the 
governing body of an institution to take steps to ensure compliance with the general provisions of its 
approved fee and access plan. Regulations provide a mechanism for defining what constitutes a 
failure to comply with the general provisions of an approved plan.  The system would operate 
without these regulations. Since the regulations need to be responsive and able to cover a number 
of areas we take the view that in this context “may” is appropriate. As regulations under section 13 
may amend the Bill the affirmative procedure is appropriate.

Part 3 – Quality of education

Section 17

S.17(4): Regulations may make provision about the circumstances in which a person is (or is not) to 
be treated as responsible for providing a course.  The rationale for this power is to enable a flexible 
approach to be adopted by the Welsh Ministers enabling them to respond to changes in the 
numbers of franchised courses and/or the manner in which such courses are delivered. The 
statement of policy intent gives the example of excepting individual tutors who help to deliver 
courses on behalf of regulated institutions. The regulations could confirm that such individuals 
should not be treated as external providers for the purposes of quality assessment. The regulations 
will be narrow in scope and technical in nature. The system would operate without these 
regulations and so the use of “may” in this context is appropriate.

Part 5: Fee and access plans: withdrawal of approval etc

Section 36

S.36(7): Regulations may make provision about the period that may be specified in a notice refusing 
to approve a new fee and access plan; matters to be taken into account by HEFCW in deciding 
whether to give notice or withdraw such notice; and the procedure to be followed in connection 
with a withdrawal of notice. There may in time be a need to vary regulations made under this 
section by for example specifying a different period of notice during which HEFCW cannot approve a 
fee and access plan, or by specifying matters that HEFCW must take into account whether to give or 
withdraw notice as well as specific procedural elements associated with a decision by HEFCW not to 
renew a fee and access plan. The system would operate without these regulations so it is our view 
that “may” rather than “must” would be appropriate here.
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Section 37

S.37(2) and (3): Regulations may make provision about matters to be taken into account by HEFCW 
in making a determination that an institution is no longer within s.2(3) and the procedure to be 
followed when giving notice of withdrawal of approval. Section 37(1) provides that HEFCW must 
withdraw approval of an institution’s fee and access plan where HEFCW is satisfied that the 
institution no longer falls within s.2(3). The use of “must” here is appropriate because it sets out the 
action that HEFCW must take if HEFCW is “satisfied” a regulated institution is no longer within s.2(3). 
Regulations under this section “may” though set out the matters that HEFCW should consider in 
determining whether an institution still falls within s.2(3), for example decisions of the Charity 
Commission where HEFCW believe the institution no longer has charitable status. Regulations may 
also make provision about procedural requirements in connection to s.37(2)(b) by amending or 
applying (with or without modification) sections 41,42 and 43 enabling institutions to have recourse 
to a defined process in the event of a proposed withdrawal of a fee and access plan. We are of the 
view that the balance between “must” and “may” is appropriate in this section given regulations will 
set out procedural requirements, and can be revised in light of experience gleaned from operating
the new system.

Section 38

S.38(3): Regulations may make provision about matters to be taken into account by HEFCW in 
deciding whether to give notice of withdrawal of approval. The system would operate without 
regulations given the conditions which may give rise to HEFCW deciding to withdraw approval of a 
plan are set out on the face of the Bill (s.38(2)). Regulations will though add supplemental detail by 
setting out the factors that HEFCW must consider in deciding whether to give notice, but regulations
are not necessary for the section’s operation. Regulations serve to provide a layer of detail setting 
out the factors for HEFCW to consider when exercising its discretion. On this basis we think that the 
use of the word “may” is entirely appropriate.

Section 39

S.39(2): Regulations may make provision about how and when HEFCW gives a copy of a notice under 
section 36, 37 or 38 to the Welsh Ministers and about how and when HEFCW must publish such a 
notice. It is appropriate to require HEFCW to undertake these actions to ensure the Welsh Ministers 
retain an overview of the sector. Regulations would be entirely procedural in nature, specifying the 
timings for HEFCW to provide notices to the Welsh Ministers, and where notices should be 
published. Given this; the fact the requirement to publish is on the face of the Bill and that the
system would operate without these regulations it is our view the power to make regulations should 
remain as “may”.

Section 41

S.41(2)(d): “ any provision made by regulations” as to the period within which, and the way in which
representations are to be made in response to a proposed warning notice. These are administrative 
and technical provisions that may need updating from time to time in light of technological advances 
and experience gleaned from operation of the system. However the system will operate without 
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these regulations being made, on this basis we believe that the use of a discretion equivalent to 
“may” is entirely appropriate.

Section 42

S.42(c): The section adopts the “prescribed” formulation. Regulations can prescribe additional 
information to be included in a notice or direction issued under s.7(1)(b); s.11; s.19; s.32; s.36; or 
s.38. Section 42(a) and (b) already provide that HEFCW must include reasons for issuing a notice or 
direction, and alerting the governing body that it may apply for a review of the notice or direction. 
Regulations would provide for certain supplementary information to be included such as informing a 
regulated institution that a copy of a notice or direction will be given to the Welsh Ministers and 
published. This power enables the Welsh Ministers to ensure that statements keep pace with 
changes in practice by making changes as to the required content.

Section 43

S.43(3): The Welsh Ministers must by regulations make provision in connection with reviews under 
s.43. This power reflects existing provisions within section 39 of the Higher Education Act 2004.
S.43(4) sets out what might be contained within regulations. Updates to the regulations might be
required from time to time in light of feedback from the sector and HEFCW as to its operation.

Section 49

S.49(4): Regulations may make provision about preparation of the statement in respect of HEFCW’s 
intervention functions (including as to the statement’s form and content); its publication; the 
consultation to be carried out in relation to the statement in respect of intervention functions. These 
are procedural and technical provisions, and whilst relevant to HEFCW and the higher education 
sector are otherwise of limited interest. The intention is to provide the key components that HEFCW 
must address in preparation of the statement although in theory this could be achieved by the 
Welsh Ministers issuing guidance to HEFCW rather than via regulations. It will be for HEFCW to fill in 
the operational detail following consultation and dialogue with regulated institutions and other 
stakeholders. It may also be the case that requirements change over time and the Welsh Ministers 
will have power to respond to such changes. On this basis we believe it is appropriate to use “may” 
rather than “must” to afford the Welsh Ministers the degree of flexibility that is required to give 
proper and meaningful effect to this section. 

Section 54

S.54(1): The section adopts the “prescribed” formulation. Certain fees can be excluded from the 
definition of “fees” in section 54(1). The system will operate without regulations being made. The 
power to make regulations is to future proof the system in the event that it becomes necessary to 
exclude other types of fee from the definition of fees.

Section 55

S.55(3): The Welsh Ministers may by regulations make such incidental, supplementary or 
consequential provision as they think appropriate in consequence of, or for giving full effect to, a 
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provision of the Bill. There may not be any incidental, supplementary or consequential provision 
required so this has to remain as “may”.

Section 56

S.56(2): Most provisions of the Bill come into force on such day as the Welsh Ministers may appoint
by order. Commencement of provisions has to remain at the discretion of the Welsh Ministers so 
that they can respond to any unforeseen issues that may arise, and also to ensure the system is 
rolled out in a timely and well co-ordinated manner, enabling the new system to achieve the best 
results for the sector, students and HEFCW. On this basis “must” is inappropriate and removes this 
necessary degree of flexibility and responsiveness required to give proper effect to the legislation. 

Schedule, paragraph 28(e): No reference to “may” or “must”. Regulations can specify any other 
enactment for which a 2004 Act plan is to be treated as a plan approved under the Bill. There may be 
no practical need for such regulations, but having such a power provides for a degree of future 
proofing to be made by enabling additional provisions to be added to those already listed in 
paragraph 28 should the need arise, so “must” would be inappropriate here. 

Schedule, paragraph 30(1): Regulations may make provision about the application of a provision 
listed in paragraph 28(a) – (d) to a 2004 Act plan. This is again a safety mechanism to enable Welsh 
Minister to deal with any unforeseen circumstances that may arise after Royal Assent and affect the 
way in which 2004 Act plans are to be treated as fee and access plans. The system could operate 
without these regulations so “must” would be inappropriate.
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Dear David,

CONSTITUTIONAL AND LEGISLATIVE AFFAIRS COMMITTEE - STAGE 1 
SCRUTINY OF THE HIGHER EDUCATION (WALES) BILL

During my attendance at the Constitutional and Legislative Affairs Committee on 16 
June, Members requested additional information, in the form of a flow diagram, 
about whether the new regulatory system to be introduced by the Bill could operate 
on the basis of statutory guidance without the need for regulations. In order to 
illustrate the proposed working of the new regulatory system I am appending a 
diagram which deals with the fee and access plan application and approval process
under the Bill.  

The accompanying diagram (annex A) sets out a guidance only approach as a 
starting point and illustrates that the fee and access plan application and approval 
process can operate effectively without regulations being in place in respect of these 
processes. The flow diagram should be read in conjunction with the accompanying 
explanatory note (annex B) which provides an explanation as to various powers and 
functions of the Welsh Ministers and HEFCW within the Bill which are to be relied 
upon for the operation of the fee plan application and approval process.

As explained in the annex to my letter of 2 July there is an implicit requirement on 
the Welsh Ministers to make certain regulations under the Bill.  Such regulations 
adopt the “prescribed” formulation and their making is necessary for the operation of 
the new regulatory system, examples include: the power under section 4(2) 
concerning the maximum duration of a fee and access plan, the powers under 
sections 5(2)(b), 5(3) and 5(5) which deal with qualifying courses, the maximum fee 
amount and qualifying persons respectively and the power under s6(1) concerning 
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the contents of fee and access plans. These regulations are therefore included at 
the outset of the process depicted in the flow diagram.

In the absence of regulations Welsh Ministers will be able to provide guidance to 
HEFCW concerning their functions and HEFCW will be able to specify in its 
information and advice to institutions details relating to the application and approval 
process and in respect of the determination of fee and access plans. However, the 
Bill provides for regulations to be made to bring clarity to the process or to respond 
to changes in the operating environment.

Members also questioned why the Bill has not been drafted on the assumption that 
where regulations may be needed, there should be a duty to make them. I provided 
a detailed response on this matter in my letter of 2 July which included an analysis of 
the use of the terms “may” and “must” throughout the Bill.  It is my view that the new 
regulatory system could operate adequately on the basis of guidance alone. 
However, it may become necessary for regulations to be made to bring clarity to 
certain processes or to respond to changes to the higher education sector in Wales, 
the nature of HEFCW’s operations or the manner of delivery of courses.

I trust that the diagram and accompanying explanatory note clarifies matters for the 
Committee.  I am also copying this letter to the Chair of the Children, Young People 
and Education Committee for information.

Yours sincerely

Huw Lewis AC / AM
Y Gweinidog Addysg a Sgiliau
Minister for Education and Skills
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Introduction

The accompanying document provides a diagrammatic representation of the 
application and approval cycle for fee and access plans and demonstrates 
that these processes can operate effectively in the absence of regulations.

The process cycle assumes that regulations relating to the duration of a fee 
and access plan (Section 4(2)), qualifying courses (Section 5(2)(b)), fee limits 
(Section 5(3)) and qualifying persons (Section 5(5)) will be made.  These 
regulations are implicitly required in order for the system to operate.  

With these regulations in place, the diagram shows that the application and 
approval cycle operates initially on a guidance only basis.  The guidance only 
cycle is illustrated using solid flow lines.   

The regulation making process is shown as a subsidiary process using a 
dashed flow line which is triggered by and feeds back into the application and 
approval cycle at appropriate points.  In the event that regulations are not 
made, the application and approval process can continue to operate on a 
guidance only basis. 

Notes

1. The Bill makes provision for Welsh Ministers to issue guidance under 
Section 46.  Guidance would be developed in consultation with 
HEFCW and could be used in the absence of regulations being made.  

In relation to the application and approval this guidance could, amongst 
other things, relate to type of evidence that an institution may be 
required to provide in support of its application for a fee and access 
plan and matters that HEFCW should take into account in considering 
the approval of this application. 

2. Under Section 46, HEFCW are required to take account of guidance 
issued by the Welsh Ministers.

3. Section 51(4)(c) allows HEFCW to provide information and advice
concerning the effect of approval of a fee and access plan1.  It is 
envisaged that HEFCW may wish to make use of this advisory function 
in providing information to fee and access plan applicants about the 
requirements with which regulated institutions must comply.  This 
guidance may, amongst other things, set out that HEFCW would take 
into account the quality of education and financial management at an 
institution in determining a plan and provide details of  the information 
that institutions would be required to provide to HEFCW in order to 
demonstrate this.  

                                               
1 Paragraph 1 of Schedule 1 to the Further and Higher Education Act 1992 may also be 
relevant as well.

49



HEFCW may decide to provide detailed guidance to institutions 
including the consequences of having an approved fee and access 
plan and the expectations that HEFCW will have about how an 
application should be formulated. HEFCW may also set out its 
expectations concerning the monitoring and enforcement of plans in 
order that institutions are aware of the need to return information to 
HEFCW at stated times to allow for the monitoring of the delivery of 
plan commitments, and the actions HEFCW may take if those 
commitments are not met. 

4. The core contents of a fee and access plan are laid out on the face of 
the Bill at Sections 4-6 (see 7 below).  HEFCW may provide additional 
information or detail in relation to these requirements in their guidance
to institutions and may do so whether regulations are in place or not.

5. Section 2 allows the governing body of an institution to apply to 
HEFCW for approval of a proposed fee and access plan relating to the 
institution if it is an institution in Wales that provides higher education 
and is a charity (section 2(3)).

6. Regulations made under Part 2 of the Bill relate to 4 broad areas 
namely, the application process, the contents of fee and access plans, 
the approval of a fee and access plan (and compliance with its general 
provisions) and the publication of a fee and access plan (also included 
are regulation making powers in respect of designation, prescribed 
courses, variation of an approved plan and compliance and 
reimbursement directions).  These are as follows but are expanded 
upon in the Statement of Policy Intent2 and in the analysis provided to 
the Committee on 2 July:

a) - Application process  

Section 2(4) enables the Welsh Ministers to make provision, via 
regulations, about the making of applications for approval of a fee and 
access plan.   The regulations could for example require institutions to 
provide HEFCW with certain information or documentation alongside 
their applications for approval of a fee and access plan. These 
requirements regarding information and documentation are likely to 
change over time following changes in the delivery of higher education 
in Wales as well as technological advancements. The Welsh Ministers 
need the flexibility to respond to these changes which will ensure that 
the fee and access plan application process remains up to date. 

b) - Approval of a fee and access plan

Section 7(3) enables the Welsh Ministers to make regulations about 
matters to be taken into account by HEFCW in determining whether to 

                                               
2 http://www.senedd.assemblywales.org/mgIssueHistoryHome.aspx?IId=9722
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approve or reject a fee and access plan. The matters which will be 
relevant to a decision by HEFCW to approve or reject an institution’s 
fee and access plan are likely to change over time. These matters may 
be influenced by the types of institution applying for approval, the range 
of courses offered in Wales and other changes to the higher education 
sector. This power will enable the Welsh Ministers to update the fee 
and access plan approval process in accordance with these changes. 

c) -Contents of a fee and access plan 

Under Section 4(2), the Welsh Ministers may prescribe in regulations 
the maximum period to which a fee and access plan is to have effect.  
The maximum period in respect of which a fee and access plan is to 
have effect is likely to change over time in response to changes to the 
higher education sector in Wales. This regulation making power is 
required to enable the Welsh Ministers to respond to these changes. 
These regulations are necessary to enable the system to function 
effectively and as such there is an implicit requirement that they will be 
made.

Section 5(2)(b) enables the Welsh Ministers to prescribe in regulations 
descriptions of ‘qualifying courses’. Such courses must be wholly or 
principally provided in Wales.  Qualifying courses are courses that will 
attract a fee limit. These regulations are necessary to enable the 
system to function effectively there is an implicit requirement that they 
will be made.

Section 5(3) enables the Welsh Ministers to set a maximum amount for 
a fee limit. The maximum fee limit applicable to certain higher 
education courses (‘qualifying courses’) is likely to change over time, in 
response to changes in student support policy, the fees in other UK 
administrations and other economic and social factors. The system 
could not operate effectively without these regulations and so there is
an implicit requirement to make regulations.

Section 5(5) enables the Welsh Ministers to prescribe classes of 
persons in regulations who will be ‘qualifying persons’ for the purposes 
of the fee limit.  This power will provide the Welsh Ministers with the 
flexibility to update the meaning of ‘qualifying persons’ as and when 
required. These regulations are necessary for the system to operate 
properly; there is an implicit requirement to make regulations.

Section 5(9) enables the Welsh Ministers to make regulations which 
specify circumstances where fees payable to another person in 
connection with a qualifying person’s course, are to be regarded as 
fees payable to the institution in connection with that course. It is 
required to enable the Welsh Ministers to respond to changes in the 
way fees are charged by higher education institutions in Wales. 

51



Section 6(1) requires a fee and access plan relating to an institution to 
include such provision on the promotion of equality of opportunity or
the promotion of higher education as may be prescribed by the Welsh 
Ministers in regulations. This power enables the Welsh Ministers to 
prescribe the information on equality of opportunity and higher 
education for this purpose. The information and priorities associated 
with the promotion of equality of opportunity and the promotion of 
higher education is likely to change over time alongside changes to the 
higher education sector in Wales. This power will enable the Welsh 
Ministers to respond to these changes by adapting the requirements 
imposed on institution’s fee and access plans. 

d) - Publication of a fee and access plan

Section 8(1) enables the Welsh Ministers to require institutions with an 
approved fee and access plan to publish their approved plan. The 
regulations requiring publication may make specific provision on how 
and when a plan is to be published. This regulation power will enable 
the Welsh Ministers to respond to changes over time and allow for a 
flexible and up to date approach to publication (see also 9 below). 

7. Sections 4-6 set out requirements for the contents of fee and access 
plans. These include the period to which a plan relates, the fee limit 
and provisions relating to equality of opportunity or the promotion of 
higher education.  Guidance issued by HEFCW to institutions may 
provide additional information or detail in relation to these requirements 

8. Under Section 7(1) HEFCW must notify the governing body of an 
institution that it has either approved or rejected a fee and access plan.

9 The expectation is that institutions will publish their fee and access 
plans as a matter of course, however, Welsh Ministers have the power 
to issue regulations in respect of the publication of approved plans if 
this is considered necessary to ensure a consistency of approach.  
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Fee and Access Plan Application and Approval Cycle

Refer to 6c) in notes

Refer to 6b) in notes

Welsh Ministers issue guidance to HEFCW 
concerning the application and approval 
process for fee and access plans and the 

matters to be taken into account when 
considering an application or making a 
determination of fee and access plans 1

Having had regard to Welsh Ministers 
guidance, HEFCW develops guidance for 

fee and access plan applicants 2

HEFCW issues guidance to fee and access 
plan applicants in respect of the application 

and approval process 3

Applicants prepare and submit fee and 
access plans for approval by HEFCW 4

Are HEFCW satisfied that applicant meets 
conditions laid out in Section 2(3)? 5

Welsh Ministers (with input from HEFCW)
evaluate the operation of the application 
and approval process

Is there a need to prescribe details in
regulations using powers in Part 2 of the Bill

to ensure greater clarity or respond to 
changes in the operating environment? 6

Welsh Ministers issue regulations using 
powers in Part 2 of the Bill or amend those 
relating to the duration of a fee and access 

plan, qualifying courses, fee limits and 
qualifying persons which are implicitly 

required in order for the system to operate 6

Are HEFCW satisfied that institution has
complied with the factors set out in 

guidance (which might include adequate 
quality and sound financial management for 

example)?

Are HEFCW satisfied that the contents of 
the fee and access plan comply with 

requirements set out in Sections 4-6 of the 
Bill and have been produced in accordance 

with guidance issued by HEFCW? 7

HEFCW issues notice to the institutions 
governing body indicating approval of fee 

and access plan 8

Institution publishes approved fee and 
access plan 9

Institution becomes a regulated institution and courses 
become automatically designated 

Compliance with 

Fee limits 
and general 
provisions of 

a fee and 
access plan

Quality 
Assessment

Financial 
Management 

Code

HEFCW issues notice to the institutions 
governing body indicating rejection of fee 

and access plan 8

Y

Y

Y

N

N

N

Y

Application and approval process continues 
to operate on the basis of guidance. 

N

Welsh Ministers issue regulations relating to the 
duration of a fee and access plan, qualifying 

courses, fee limits and qualifying persons which 
are implicitly required for the system to operate 6

Refer to 6a) in notes

Refer to 6d) in notes
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