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Annwyl Gydweithiwr,

Ymchwiliad i’'r gwaith craffu ar is-ddeddfwriaeth a phwerau dirprwyedig

Mae Pwylligor Is-ddeddfwriaeth Cynulliad Cenedlaethol Cymru yn cynnal ymchwiliad i'r
gwaith craffu ar is-ddeddfwriaeth a deddfwriaeth arall sy’'n dod o fewn ei gylch gwaith.
Yn ystod y cyfnod o gasglu tystiolaeth, codwyd y mater o sut y gall y Pwyllgor weithio’n
effeithiol gyda’r pwyllgorau craffu, a rél pwyllgorau eraill o ran craffu ar is-ddeddfwriaeth
a Mesurau’r DU. Rwyf felly yn ysgrifennu at gadeiryddion yr holl bwyllgorau i ofyn am
eu barn ar y mater.

Tra roedd cylch gwaith y pwyllgor a’n rhagflaenodd - Pwyllgor Deddfau’r Ail Gynulliad -
yn gyfyngedig i waith craffu technegol ar is-ddeddfwriaeth, mae gan y Pwyllgor
presennol gylch gwaith mwy eang. Erbyn hyn caiff graffu ar “rinweddau” offerynnau
statudol ar seiliau eraill, er enghraifft, os bydd unrhyw offeryn statudol yn rhoi
deddfwriaeth yr Undeb Ewropeaidd ar waith yn amhriodol neu nad yw’n gwireddu ei
amcanion polisi yn berffaith (Rheol Sefydlog 15.3). Caiff y Pwyllgor hefyd graffu ar
bwerau dirprwyedig ym Mesurau’r DU ac ym Mesurau’r Cynulliad.

Mae ymchwiliad y Pwyllgor yn canolbwyntio ar y meysydd newydd hyn — yn arbennig y
gwaith craffu ar “rinweddau” offerynnau statudol, a dirprwyo pwerau ym Mesurau’r DU
— a bydd yn rhoi gwybod am ei ymagwedd tuag at ei gylch gwaith craffu mwy eang yny
dyfodol.

Gan fod elfen o orgyffwrdd posibl rhwng cylch gwaith y Pwyllgor Is-ddeddfwriaeth a’r
pwyllgorau craffu yn hyn o beth, mae diddordeb gan y Pwyllgor mewn clywed eich barn
ar sut y gallai ein gwaith, o bosibl, helpu i arwain eich gwaith chi, ac i'r gwrthwyneb, er
mwyn sicrhau’r defnydd mwyaf effeithiol o adnoddau ar gyfer ein pwyllgorau.

Caiff y pwyllgor hefyd ystyried unrhyw fater deddfwriaethol gyffredinol ei natur sy’n
ymwneud & chymhwysedd y Cynulliad neu gymhwysedd Gweinidogion Cymru (Rheol
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Sefydlog 15.6 (v)), felly byddai diddordeb gan y Pwyllgor mewn clywed eich barn ar rai
o’r materion mwy eang a godwyd gan yr ymchwiliad.

Byddwn yn ddiolchgar felly pe gallech ystyried y cwestiynau a restrir yn Atodiad 1. Rwyf
hefyd yn amgau copi o alwad y Pwyllgor am dystiolaeth, er gwybodaeth (gweler
Atodiad 2, daeth yr ymgynghoriad i ben ym mis Medi 2008). Gellir gweld yr ymatebion
i'r ymgynghoriad ar wefan y Pwyllgor:

http://www.cynulliadcymru.org/bus-home/bus-committees/bus-committees-
third1l/buscommittees-
third-sleg-home/bus-committes-third-sleg-cons-response.htm

Anfonwch eich ymatebion at Olga Lewis, Dirprwy Glerc erbyn 22 lonawr 2009.

Yn gywir,
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Dr Dai Lloyd AC
Cadeirydd, Y Pwyllgor Is-ddeddfwriaeth
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Annex 1
Scrutiny of Statutory Instruments

During the course of the inquiry, the Committee visited the House of Lords Merits
Committee which has the same remit as the Committee now has under Standing Order
15.3. It is evident that scrutiny of the “merits” of statutory instruments would require the
Committee to consider how regulations are drafted to implement policy objectives.
There is therefore potential overlap of scrutiny activities between our respective
Committees.

The Committee has also visited the Scottish Parliament where all statutory instruments
are remitted to the Subject Committees for scrutiny from a policy perspective, while the
Subordinate Legislation Committee’s remit is limited to that of technical scrutiny.

It may be helpful for you to note Standing Order 24.7 which states that if any
Committee, other than the Subordinate Legislation Committee, intends to report on a
statutory instrument which is subject to the affirmative procedure, they must give notice
to the government no later than 7 days after the instrument or draft has been laid. No
such restriction applies in relation to instruments subject to the negative procedure,
although Members only have 40 days after they are laid to table a motion to annul the
instrument.

Also, you should be aware that during the Second Assembly, the Welsh Assembly
Government used to provide a rolling forward programme of regulations which were
due to be laid over the forthcoming 6 months / year. The Government no longer
submits such information on their forward programme, therefore the Committee will
have very limited notice (mainly informal information exchanged at officials’ level) of
what regulation is in the pipeline at any point during the year. In practice, the
Committee would only be able to inform you of new (draft) statutory instruments once
they are laid.

We appreciate that Scrutiny Committees may not consider the scrutiny of regulations a
priority, given the competing demands on the workload of Committees. However it
would help us consider how best we can approach our enhanced remit, given our
limited resources, if we understand better your approach and views on the following:

= To what extent do you currently scrutinise statutory instruments?

= What role do you think your scrutiny Committee should play, if any at all, in
scrutinising statutory instruments?

If it is your view that there is a role for scrutiny Committees:

= At what stage do you / would you be interested in scrutinising statutory instruments
— in parallel with the Subordinate Legislation Committee i.e. once they are laid or
earlier in the consultation when the Government is consulting on the draft?
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The Subordinate Legislation Committee is largely a technical committee, and does
not have any specific policy expertise. Would you be willing to inform the
Subordinate Legislation Committee of any recommendations or concerns that you
may have regarding forthcoming regulations (policy implementation) which you may
be aware of through scrutiny of the Minister on specific policy issues or when
scrutinising a Bill or as part of a Committee inquiry?

Would you wish the Subordinate Legislation Committee to bring to your attention
any particular regulations made by Welsh Ministers once they are laid? If so, would
you be able to identify those which will be of particular interest to you, for example, if
you are aware that some are forthcoming either as a result of powers delegated to
Ministers either in Measures or in UK Bills where Ministers can be given significant
discretion to implement new policy proposals in Wales via regulations? Alternatively,
would you be interested in being informed of all those within your policy remit which
are subject to the affirmative procedure?

Would you find it helpful to receive a forward programme of regulations which were
due to be laid over the forthcoming 6 months / year from the Welsh Assembly
Government which relate to your policy remit?

During the course of our evidence gathering, one issue which has been raised is the
matter of post legislative scrutiny. Do you have any views on whether or to what
extent your Committee undertakes / should undertake post-legislative scrutiny?

Scrutiny of Statutory Instruments implementing EU directives
(for European and External Affairs Committee only)

Would you be willing to inform the Subordinate Legislation Committee of any
directives of particular interest or concern to your Committee which will
subsequently be implemented via regulations by Welsh Ministers to help us identify
where there should be linkage between the work of our respective Committees?

Transposition Notes

During its visit to Edinburgh to compare practices, the Committee met with the Scottish
Parliament’s European and External Relations Committee to discuss the results of its
inquiry into the transposition of EU directives.

Their Committee recommended that the Scottish Government, on being notified of each
obligation to implement EU legislation, should formally notify the Scottish Parliament
through the submission of a transposition plan which should include:

- any specific Scottish interests to be addressed during the transposition process;
- plans for consultation with stakeholders and engagement with the parliament
during the transposition process;

Swyddfa Ddeddfwriaeth Gwasanaeth Seneddol y Cynulliad / APS Legislation Office
Ffon / Tel 02920 89 898154
E-mail: Legislation.comm@wales.gsi.gov.uk

Croesewir gohebiaeth yn y Gymraeg a’r Saesneg
We welcome correspondence in both English and Welsh.



- whether it will be implemented separately by the Devolved Administrations or via
UK legislation;

- whether primary or secondary legislation will be used for transposition;

- the likely timetable for transposition.

= Do you have any views on whether (OR would you support the proposal for a
similar) this Scottish model of transposition notes would help make the process of
implementing EU legislation more transparent to stakeholders and aid scrutiny of
regulations implementing EU legislation?

» If so, do you have any views on what could usefully be included in transposition
notes?

Scrutiny of provisions delegating powers to UK Bills

The Committee may also consider and report on the appropriateness of delegated
powers conferred on Welsh Ministers in UK Bills and Assembly Measures. This is
narrower than the scrutiny undertaken by Scrutiny Committees which can consider the
broader implications for Wales of UK Bills.

The Committee has heard evidence regarding the difficulty of accessing information
about provisions in Bills which are of relevance to Wales, and the lack of information
about how Welsh Ministers intend to make use of their delegated powers which can
hinder effective scrutiny by Assembly Committees (and stakeholders’ responses)
during the passage of the Bill. The Committee has looked in particular at the passage
and scrutiny of the Planning Bill and the draft Marine Bill which were raised by some of
the respondents to the consultation as examples of the above.

The Committee has also received evidence from the Wales Office regarding the
briefing arrangements which are in place for MPs when framework powers are being
proposed in Bills.

= The evidence submitted by the Wales Office states that it is “for Parliament to
scrutinise Welsh provisions, including framework powers in Bills”. What role do you
think your scrutiny Committee should play in scrutinising Bills?

= Do you consider draft Bills as well as Bills?

= Do you consider the UK legislative work programme or the draft programme? Do
you have any suggestions as to how the Secretary of State for Wales could improve
the discharge of his duty to consult the Assembly on the work programme under
section 33 of the Government of Wales Act?

= How do you approach the scrutiny of Bills and what information do Welsh Ministers
submit to you regarding Welsh provisions in UK Bills?
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Do you have any views on how this or the information accompanying Bills
(Explanatory Notes) could be improved?

Would you be willing to inform the Subordinate Legislation Committee on a regular
basis of any Bills you are intending to scrutinise?

Would you wish to be informed of any reports on Bills which are relevant to your
policy remit which the Subordinate Legislation Committee may consider?

Do you have any other views which would be useful for the Committee to take into
account, on the effectiveness of liaison between the Welsh Assembly Government
and the Wales Office on UK legislation?
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