EXPLANATORY MEMORANDUM TO THE SAFEGUARDING
VULNERABLE GROUPS ACT 2006 (CONTROLLED ACTIVITY) (WALES)
REGULATIONS 2010

This Explanatory Memorandum has been prepared by the Directorate for
Children's Health and Social Services and is laid before the National
Assembly for Wales in conjunction with the above subordinate legislation and
in accordance with Standing Order 24.1.

In my view, this Explanatory Memorandum gives a fair and reasonable view of
the expected impact of the Safeguarding Vulnerable Groups Act 2006
(Controlled Activity) (Wales) Regulations 2010.

Gwenda Thomas,
Deputy Minister for Social Services
Date



Description

These Regulations would create an interim requirement on employers
(“responsible persons”) to undertake a check of the barred status of
individuals before permitting them to enter, or move to a new post in
Controlled Activity once these Regulations come into force. Controlled
Activity in the new Vetting and Barring Scheme (VBS) is defined in sections
21 and 22 of the Safeguarding Vulnerable Groups (SVG) Act 2006 and
applies only to tightly defined categories of work for certain, mainly public-
sector, employers.

These Regulations would increase the effectiveness of safeguarding
measures arising from the introduction of Independent Safeguarding Authority
(ISA) registration in relation to Regulated Activity, which for new entrants and
movers will be optional from July 2010, and mandatory from November 2010
with full registration to be phased in over five years. At this point it is possible
for those barred from working in Regulated Activity to seek to work in
controlled activity and these Regulations would allow employers to identify
such individuals.

The requirement in relation to controlled activity is needed despite the
Government having accepted Sir Roger Singleton’s recommendation that the
Government should review the continuing need for the category of controlled
activity® in his review ‘Drawing the Line’.

Matters of special interest to the Subordinate Legislation Committee
These Regulations are to be made under affirmative procedure.

These Regulations are part of series made in order to implement the SVG
Act. Similar regulations are due to be made by the Secretary of State in
respect of controlled activity in England and are due to come in to force on 1
April 2010. The regulations made by the Secretary of State will also include
provisions which will enable employers to comply with the new requirement in
these Regulations by modifying a Criminal Records Bureau disclosure
provision in the Police Act 1997. This modification will extend to England and
Wales.

Legislative background

The Welsh Ministers may make these Regulations in exercise of the powers
conferred by sections 23(1), 56 (1) and 61 (5) of the SVG Act section 56.

Policy and legislative background

Following the conviction of lan Huntley for the murders of Holly Wells and
Jessica Chapman, Sir Michael Bichard was commissioned by the Home

! Sir Roger Singleton’s report and the Government’s response, both dated 14 December 2009, are at:
www.dcsf.qgov.uk/everychildmatters/safequardingandsocialcare/safeguardingchildren/vettingandbarring
scheme/vettingvandbarring .




Office in December 2003 to prepare a report on failings in child protection
measures, record keeping, vetting and information sharing. The Report setting
out Sir Michael's findings and recommendations was published on 22 June
2004.

Recommendation 19 of his report proposed the development of a registration
scheme covering all those who work with children and vulnerable adults. The
scheme, administered by a central body and with appropriate appeals
mechanisms, would confirm that there is no known reason why an individual
should not work with children or vulnerable adults. The register would be
continuously updated with relevant information from the police and other
bodies and available to prospective employers and parents for checking
online.

The SVG Act reforms arrangements for safeguarding children and vulnerable
adults from harm or the risk of harm by employees (paid or unpaid) whose
work gives them significant access to these groups. The arrangements it
introduced include barring and referral arrangements which, from October
2009, broadly replaced those provided for under the Protection of Children Act
1999, the Care Standards Act 2000, the Criminal Justice and Court Services
Act 2000 and the Education Act 2002. In July 2010 the voluntary registration
of employees in Regulated Activity will commence with mandatory registration
to be phased in over five years.

Decisions on barring take into account relevant material provided by the
Criminal Record Bureau (CRB) (convictions, cautions and police intelligence)
plus referrals from employers, professional registers, etc. Persons included in
either list are barred from engaging in "regulated" activities in relation to
children or vulnerable adults as appropriate. Persons on either list may,
subject to suitable safeguards being in place, be able to engage in controlled
activities.

Sections 21 and 22 of the SVG Act define the term “Controlled Activity”. It
covers a tightly-defined range of specified activities carried out frequently or
intensively e.g. by support staff for employers in sectors such as further
education, local authorities or the health service, that provide either an
opportunity for any form of contact with children or vulnerable adults, or
access to certain personal records on individuals in those groups.

Purpose and intended effect of the legislation

The regulations subject to this document specifically deal with
controlled activities. The primary purpose of these regulations is the
safeguarding of vulnerable groups through the vetting and barring
scheme for employees engaged in controlled activities. The need for
these regulations is due to a perceived gap in the safeguarding of
these groups whilst the VBS is being phased in. The principal reason
is that, as regulated activity is rolled out, there will be individuals who
will become barred from it, and the risk is that some of them may seek
to gain access to vulnerable groups by applying for a position in



controlled activity. The employer needs to know if the individual is
barred or not because controlled activity comprises certain work for
specified employers which involves either contact with a vulnerable
group or access to their records. Therefore the Government aims to
enable employers with such posts to determine whether an applicant
is barred, so that in the rare cases where an applicant does turn out to
be barred, the employer can make a considered judgment on the
applicant’s suitability and/or put in place appropriate safeguards if a
barred individual is employed in a Controlled Activity.

These regulations are interim arrangements that ensure that a responsible
person proposing to allow someone to engage in controlled activities
undertakes a check of the barred status of an individual before employing
them. If that individual is barred they will receive a full enhanced disclosure
from CRB and will be required to put in place appropriate safeguards.

At present some employers can check the barred status of an individual
without seeing a certificate or notification through the use of TP Online for
those in the teaching profession and through ISA Adult First in relation to
regulated activity with vulnerable adults.

Regulations 2 and 3 require a responsible person (normally an employer), in
relation to new entrants or movers into controlled activity, either to satisfy
themselves that the individual is not barred from regulated activity, or to obtain
an enhanced CRB check (criminal records certificate) with a barred list check
(suitability information) if it appears that the individual is barred under the
VBS.

Regulation 2 specifies the circumstances in which a responsible person, as
defined in section 23(3) of the Act, must not permit another to engage in
controlled activity relating to children, as defined in section 21 of the Act.
Regulation 3 makes provision in relation to controlled activity relating to
vulnerable adults, as defined in section 22 of the Act, parallel to that made by
regulation 2.

These Regulations extend only to Wales and it is proposed that they come
into force on 1 April 2010 at the same time as the regulations due to be made
by the Secretary of State.

Workforce Implications

Original assessments indicate that over 11 million members of the workforce
will come within regulated activities across England and Wales, with 750 000
estimated in Wales alone. However, Sir Roger Singleton consulted
stakeholders in compiling his report “Drawing the Line”, which reviewed the
scope of the Scheme. The recommendations of this report will be subject to
formal consultation and may lead to amendments to the Scheme and reduce
its impact by reducing the number of individuals required to register. The total
is expected to fall to around nine to nine and a half million. It is estimated that
there are 500,000 individuals working in controlled activity across England



and Wales, with 33,000 in Wales. Assuming a turnover of 5% this will mean
1650 people moving into jobs in controlled activity per year in Wales.

Consultation

In December 2007 the document 'Controlled Activities Wales' was published
for consultation by the Welsh Assembly Government. The document outlined
the proposals for the Safeguarding Vulnerable Groups Act (Controlled
Activities) (Wales) Regulations. At that time the proposals in Wales were
different from England and were more stringent. In England the proposal was
that those on the barred lists could work in Controlled Activity subject to
assessment, supervision and monitoring. In Wales we proposed that those
subject to automatic barring due to having committed some of the most
serious crimes will still not be able to work in controlled activities in any
circumstance.

The document was widely distributed to interested parties inviting comments
on the principles of proposed regulations by 29 February 2008. Some 64
written replies were received. This was in addition to two consultation events
held in North and South Wales where a total of 119 people attended
representing Local Authorities, the National Health Service, the Voluntary
Sector and other interested parties.

There was almost unanimous agreement that those subject to automatic
barring should be excluded from both regulated and controlled activities and
those subject to a discretionary bar would only be able to work in controlled
activity subject to appropriate assessment, supervision and monitoring.
Although there were respondents who did not agree that any barred
individuals should work in controlled activities, given that there was too much
potential for individuals to slip through the net and access vulnerable persons.
The report by Sir Roger Singleton outlined above recommends a review of
Controlled Activity to simplify the Scheme and to prevent those on the barred
list from working in such posts and this reflects the policy in Wales.

The 2007 consultation also addressed the requirement by employers to
receive an enhanced disclosure and it was generally seen as essential to
obtain an Enhanced Disclosure as the only way for employers to know why an
individual was barred. This information was seen as necessary in order for
the employer to appropriately assess the risk of whether or not to employ the
individual within a controlled activity.

The full analysis can be found at Annex A.

The current regulations will allow employers to check the barred status of
those applying to work in Controlled Activity and access an Enhanced
Disclosure to enable the appropriate assessment of barred individuals before
they take up such work.



Implementation

Welsh Ministers intend to bring these regulations into force on 1 April 2010.
Parallel legislation is being introduced in England and it would be preferable
that the legislation is in place at the same time. Work is being taken forward
to ensure a full range of guidance is being prepared to help organisations,
employers and individuals. The documents will address general issues and
provide sector specific guidance as well as basic information leaflets. A full
marketing and communications programme is being led by the Home Office.

Impact

A Regulatory Impact Assessment has not been carried out by Welsh
Assembly Government. However, DCSF have prepared an analysis
of impact which can be found at Annex B in the Explanatory
Memorandum prepared by DCSF for the Safeguarding Vulnerable
Groups Act 2006 (Controlled Activity and Miscellaneous Provisions)
Regulations 2010 please note paragraphs 10 and 11 ‘Impact’.



ANNEX A

CONSULTATION PROCESS ON SAFEGUARDING VULNERABLE
GROUPS ACT 2006- CONTROLLED ACTIVITIES WALES

In December 2007 the document 'Controlled Activities Wales' was published
for consultation by the Welsh Assembly Government. The document was
widely distributed to interested parties inviting comments on the principles of
proposed regulations by 29 February 2008. Some 64 written replies were
received. This was in addition to two consultation events held in North and
South Wales where a total of 119 people attended representing Local
Authorities, the National Health Service, the Voluntary Sector and other
interested parties.

General Responses

The responses received were from the following sectors:

WRITTEN EVENT
RESPONDENT
Local Authorities 15 46
FE Establishments 1 7
National Health Service 18 23
Voluntary Sector 11 16
Miscellaneous 19 27
TOTAL 64 119

This document sets out the results of the consultation and is structured
around the questions asked in the consultation document. It also highlights key

messages raised in FE€SPONSES. It does not aim to respond to every point raised during the
consultation period, but rather highlight some key issues.

Question 1- Do you agree that individuals subject to an automatic bar
should be barred from working in both regulated and controlled
activity?

Agree 63 Disagree 1 Don't know O

Of the 64 respondents, who included individuals and organisations such as
Local Safeguarding Boards there was an almost unanimous agreement that
those subject to automatic barring should be excluded from both regulated
and controlled activities.

There was one expression of concern about the whole concept of ‘controlled
activity' which the organisation felt should be abandoned and brought within
the definition of 'regulated activity' if practical to do so. If the concept
remained it should have consistent application and cover key activities within



the voluntary and community sector as well as the statutory sector.

Another organisation felt that if there was a disparity between Wales, England
and Northern Ireland around controlled activities that there should be fresh
debate and analysis of the evidence so agreement might be reached instead
of the introduction of differences of approach.

There were concerns about the lack of clarity regarding what constitutes
controlled activity because of the variance in the type of work undertaken by
similar organisations or agencies.

A number of respondents felt that it would be difficult to effectively monitor the
employee as they moved into different positions in large organisations.
Individuals may seek entry to an organisation to carry out controlled activities
with a long-term goal of moving into regulated activity. Risk assessments
would need to be very thorough and the person undertaking the assessment
would need to be highly trained and skilled to understand the level of risk that
the person posed to any particular area of work.

Question 2- Do you agree that employers, before employing a barred
individual in permitted controlled activity, should be required by
regulations to:

i) carry out arisk assessment;

Agree 58 Disagree 4 Don't know 1

ii.) make a record of the risk assessment and retain that record;
Agree 57 Disagree 4 Don't know 1

lll.)  ensure that the individual will be appropriately supervised;
Agree 58 Disagree 3 Don't know 1

iv) record the supervision arrangements in the risk assessment?
Agree 57 Disagree 4 Don't know 1
Organisations and individuals voiced concern about the high level of
responsibility and accountability placed on the employer in considering an
individual who has been barred, even for controlled activities. Employers felt
they may find it difficult to keep up with increasing demands made of them in
terms of workload, time, expense and potential liability.

Advice was said to be needed regarding the storing of risk assessments on
individual's personnel files counterbalanced with employees' rights of access

to their personal information.

There was broad agreement for supervision and recording of information for



risk assessments but a real concern that some employers would lack the skills
required for this type of safeguarding. It was suggested that this type of
assessment should be carried out by a person with a professional background
in risk assessment, without this expertise the risks would not be highlighted.

It was felt that there should be a resource of organisations to contact for
consultation and advice on carrying out risk assessments and putting in place
necessary safeguards, particularly for those agencies or organisations not
accustomed to these procedures. Respondents asked that there might be
joint ownership of risk assessments from the statutory agencies requiring
education, training, support and re-assessment.

A respondent recommended that monitoring and enforcing might form part of
inspection arrangements to ensure safeguards are in place for employing a
barred person, although for voluntary and community sector another approach
would have to be taken.

One respondent felt it would be helpful to have a standard risk assessment
framework for all Welsh authorities so that the information is transferable.
Where an individual is barred the employer should be provided with details of
the arrangements necessary to request the person's removal. Ideally the
employer should be provided with details as to conviction/caution/issue.

It was suggested by one organisation that the employment of an offender who
uses his/her employment to re-offend would damage the reputation of an
organisation and increase insurance cover to that agency. This would lead to
over cautious and protective assessments and the non-employment of ex-
offenders, whilst the respondent accepted the prime focus was to ensure the
protection of vulnerable adults and children.

Question 3- Do you agree that employers should be required by
regulations to obtain Enhanced Disclosures and repeat the risk
assessment at set intervals?

Agree - 50 Disagree - 7 Don't know - 4

If so, how frequently should it be repeated?

Frequency CRB Risk Assessments
When there is a changein role 0 4
When there is a change in post 2 1
When there is a change in organisation |2 1
Up to 6 months 3 7
Annually 5 12
Over 1 year 1 1
Every 3 years 13 2
Discretionary (in view of risk) 4 7
No need to repeat after initial CRB 1 0
Risk assessment alone adequate 0 0




The majority of respondents favoured a risk assessment review on an annual
basis and/or when any key element of the role changed.

A number of respondents favoured an annual police check linked with the risk
assessment review, in the main most opted for the CRB check being
undertaken every three years because of the financial burden on
organisations and capacity of the CRB.

There were a number of individuals who felt that if ISA were proactive and the
employer informed of recent relevant offences since initial registration, then
repeat CRB checks would not be necessary.

The majority of respondents felt that the ISA would be a positive additional
safeguard but understood that it would not provide organisations with
everything about an individual's criminal activity needed to inform the decision
about their suitability for employment. It was understood that this would be
provided by an enhanced CRB check, but even looking at criminal record
information would only be one aspect of a broader range of other
safeguarding checks and measures.

There were a number of respondents who were concerned that a barred
individual was by definition not 'subject to monitoring'. They felt that until it
was possible to continually update a disclosure then there does not appear to
be a mechanism to alert employers if and when an individual commits another
offence that may move them from the discretionary barred status to that of the
auto bar. Consequently, under these proposals, it is not possible to be
notified on whether or not they can remain in controlled activity.

The police checks were seen to ensure continued vigilance of barred
individuals in controlled activity. Many regulatory bodies and organisations
carry out CRB checks on a 3 year cycle but, with this anomaly it might be that
an annual check and risk assessment is more appropriate or the
implementation of a system of self declaration alongside the risk assessment.

Question 4 - Do you agree that employers should be required to obtain
an Enhanced Disclosure, which will provide details of the reason for the
bar, before employing a barred individual in controlled activity?

Agree 58 Disagree 4 Don't know 0O

It was generally seen as essential to obtain an Enhanced Disclosure as this
was the only way for employers to know why an individual was barred.
Concerns were that the information currently provided by the CRB on
Disclosure Checks, did not provide the detail of the background to the
offence, simply lists the offences committed. This information was seen as
necessary in order for the employer to appropriately assess the risk of
whether or not to employ the individual within a controlled activity. Although
there were respondents who did not agree that barred individuals should work
in controlled activities, given that there was too much potential for individuals
to slip through the net and access vulnerable persons.



It was also felt that in practice most care sector employers would be extremely
reluctant to employ a barred person to undertake a controlled activity.
However, under employment law the employer might have to consider an
alternative post offered to an existing employee who became barred and was
no longer able to work with vulnerable persons.

Question 5- Are there good reasons for employers in controlled activity
to also have access to Enhanced Disclosures for individuals who are
not barred and who are members of the ISA scheme? If so, for what
purposes would the information provided on the Disclosure be used?

Agree 42 Disagree 8 Don't know 10

Voluntary agencies felt that although the disclosure check had always proved
a useful tool to help with assessment of suitability, other offences (not serious
enough to result in a bar) might impact upon an individual's suitability for the
role. For the majority of voluntary organisations this is a best practice issue
and not a mandatory requirement. It would be difficult to justify requesting a
disclosure for individuals in controlled activity when other individuals with
similar contact roles would not be eligible.

Organisations were of the opinion that in order to carry out a full risk
assessment all available information would be needed, however this may lead
to some discriminatory practice or undue delays in offering employment. A
risk assessment would in some cases protect both the interests of the
employer and employee.

Respondents felt that organisations would need guidance on controlled
activities as it needed to be clear that although the legislation says that a
barred person can be employed in a controlled activity, it does not mean that
they should be. It also needs to set out clearly the potential safeguards that
they should put into place it they do employ such a person.

Most respondents felt that there were good reasons why employers should
have access to Enhanced Disclosures as there would be instances when the
police would have information that an employer may find relevant but would
not normally mean a person would be barred. There are many grey areas
when a person will not have been convicted of offences but would pose a risk
to children or the vulnerable. The risk might be controlled if the employer were
to be aware.

There were concerns that as the ISA will not be monitoring individuals in
controlled activity and as these individuals could commit offences or be
referred to the ISA during the course of their employment, employers will need
to obtain regular enhanced disclosures. Information provided on enhanced
disclosures will be of relevance depending on the nature of the post.
Information in relation to drugs, drink driving offences and theft (whilst not
serious enough to warrant a bar) may be relevant depending on the nature of
the job.



One organisation made the point that the barring criteria does not, for
example, include petty theft. In domiciliary care an employer might not wish to
engage staff with a recent record of theft as this would place service users at
risk.

Have you any other comments you wish to make about our proposals?

e Barring for an offence against a child or adult should result in barring on
both lists. We do not see a clear rationale for having two lists- no
loopholes should be present. Public confidence must be maintained.

e Procedures for providing information to the ISA on an individual who has
caused concern needs to be as straightforward as possible, in order for
small independent providers to be able to fulfil this responsibility. Clarity is
needed around whose responsibility it is for referring information on an
individual to ISA.

e Clarity/guidance is needed to outline the role of employers and their
statutory responsibilities regarding independent contractors.

e The loss of ability to fill posts promptly and to ensure that adequate
staffing levels can be maintained to meet service user's needs could result
in harm to vulnerable persons. It is essential to maintain the ability to fill
posts with new employees being subject to supervision whilst waiting for
the receipt of a disclosure and removal of the 'under assessment' tag by
the ISA.

e It has been suggested that the new arrangements will add a further week
to the current time to obtain a disclosure. If domicillary care agencies are
prevented from employing individuals until the 'under assessment’ tag is
removed, it will compound the already major difficulties which agencies
experience in recruiting staff as prospective employees will be unwilling to
wait for the extended period before being able to commence work.

e The Welsh Assembly Government, LHB's and local authorities should
ensure that additional resources are allocated so that service providers are
fully reimbursed for the additional costs arising from the introduction of this
scheme, or consider the potential for compensatory savings in costs which
might arise from the removal of the requirement to renew disclosures at 3
year intervals, or restore the portability of disclosures.

e There are signifricant financial implications arising from these proposals.
There are implications for NHS Trusts in monitoring the system and people
who may be risk assessed.

e Guidance is needed on how these regulations would apply to members of
the police force. It is understood the position on regulatory activity is that
NOT all police officers will be covered.



e Community transport schemes- these schemes transfer vulnerable people
under private arrangements. How will these schemes ensure that the
drivers are no on a barred list particularly when the drivers are being
employed under a private arrangement with individuals rather than by the
local authority.

e Direct Payments- this is a very vulnerable group of people in our society.
What support will they receive to ensure they do not employ someone on
the barred list?

e Employment agencies - what responsibilities will these agencies have
when arranging for people to work for other organisations. Will they be
able to check with ISA about their clients who may be going to work in
controlled activities?

e Overseas workers - there are issues about the time it will take to become
part of the scheme as well as issues around how to check their
background to see if they have been convicted of an offence.

e Itis very important that Adult Placement schemes have the facility to
undertake checks on all adults living in an AP carers household if we are
to ensure the safety of vulnerable adults living there.

e Extending the 'notifiable occupations scheme' would allow the CRB to
update employers on arrests or allegations of anyone held on a
professional list or in certain circumstances

CONCLUSIONS:

There was almost unanimous agreement that those subject to automatic
barring should be excluded from both regulated and controlled activities.

There were concerns about the capability of small organisations to risk assess
employees, it was seen as a specialist area with the possibility of
misinterpreting the level of risk posed to vulnerable people. This along with
the possible loss of the ability to fill posts promptly to ensure adequate staffing
levels to meet service user's needs it was felt could result in harm to
vulnerable persons.

Responses generally reflect a level of concern about the proposed scheme
particularly the costs of the scheme and the need for guidance.



LIST OF CONTRIBUTORS TO WRITTEN CONSULTATION
Crossroads — Cardiff
After Adoption - Cardiff
University of Glamorgan (Faculty of Health, Sport and Science)
Age Concern Cymru
The Salvation Army (Child Protection)
Cartrefi Cymru
Crossroads- North Wales
Leonard Cheshire Disability
Bridgend County Borough Council (Adult Services)
Merthyr Tydfil Local Safeguarding Children Board
City & County of Swansea (Adult Protection)
Ceredigion LSCB
Conwy County Borough Council (Social Services Department)
Carmarthen County Council (Adult Protection)
Carmarthen County Council
Vale of Glamorgan Council (Human Resources)
Anglesey LSCB
Torfaen CBC (Education/ Human Resources)
Bernadette Anderton (Child Protection Co-ordinator)
Newport City Council (Protection of Vulnerable Adults)
Newport City Council (Lifelong Learning & Leisure/Human Resources)
Wrexham CBC (Human Resources)
Wales Council for Voluntary Action (Criminal Records Unit)
Torfaen Voluntary Alliance
Women's Royal Voluntary Service (Media & Public Affairs Manager)
Pontypridd & Rhondda NHS Trust
Merthyr Tydfil LHB
Wrexham LHB
Swansea NHS Trust
Welsh Ambulance Services NHS Trust
WAMES (Welsh Association of ME & CFS Support)
Blaenau Gwent LHB
Delia Roberts (Acting Assistant Nurse Director)
Newport LHB
N.W. Wales NHS Trust (POVA Lead & Child Protection Nurse)
lan Thompson (Vulnerable Adults Co-ordinator/Health)
N.W.Wales NHS Trust (Trade Union & Professional Organisations/Staff)
Dr Nicola Jones (Clinical Psychologist)
Caerphilly Teaching LHB
Monmouthshire LHB
Gwent Healthcare NHS Trust
Elwyn Kerry Waters (Headteacher)
University of Glamorgan (Unit for Development in Intellectual Disabilities)
Family Housing Association (Wales) Ltd
Yvonne Williams
National Childminding Association
Foundation Housing
National Association of Adult Placement Services
Care Council for Wales



ADEW (Education Human Resources Group)

Dyfed-Powys Police

United Kingdom Homecare Association

Methodist Church of Great Britain (Child & Adult Protection)
Wales Association of Chief Police Officers (Public Protection)
NSPCC

Care Forum Wales

Gwent Police

Velindre NHS Trust

Six respondents wished their replies to remain confidential. -
64 responses

CONSULTATION PROCESS ON SAFEGUARDING VULNERABLE
GROUPS ACT 2006- CONTROLLED ACTIVITIES ENGLAND

In November 2007 colleagues in the Department for Children, Schools and
Families (DCSF) issued a comprehensive consultation document on the
Safeguarding Vulnerable Groups Act 2006. This covered non-devolved
issues that will affect Wales and proposals for Controlled Activities regulations
in England.

The proposals in England will allow all barred individuals to work in controlled
activities. The questions posed by the DCSF consultation mirrored those in
the Welsh consultation document with the exception of the question in Wales
asking whether "individuals subject to an automatic bar should be barred from
working in both regulated and controlled activity?"

Although this question was not posed in England, it should be noted that
some responses received did comment that a barred individual should not be
employed in controlled activity in any circumstances. It is not known how
many or what proportion of respondees made these comments.



ANNEX B
EXPLANATORY MEMORANDUM TO

THE SAFEGUARDING VULNERABLE GROUPSACT 2006 (CONTROLLED
ACTIVITY AND MISCELLANEOUS PROVISIONS) REGULATIONS 2010

2010 No. XXXX

1. This explanatory memorandum has been prepared by the Department for
Children, Schools, and Families in consultation with the Department of Health, and is
laid before Parliament by Command of Her Majesty.

2. Purpose of theinstrument

2.1.  These Regulations specify the circumstances in which employers
(“responsible persons”) may permit individuals to undertake work in England
which is a controlled activity as defined in sections 21 and 22 of the Safeguarding
Vulnerable Groups Act 2006 (“the Act”), and which the individual was not already
engaged in for that employer when these Regulations come into force. The
employer will either have to be satisfied that the individual is not on a barred list,
or have seen an enhanced criminal record certificate or a notification (i.e. a
notification that the individual is not on a barred list) issued within the previous 90
days. The Regulations therefore also modify provisions in the Police Act 1997
dealing with the issue of criminal record certificates. The Regulations also make
amendments to the criteria for automatic barring under the Act: first, to include
offences under the law of any of the Channel Islands and the Isle of Man which
would amount to an equivalent specified offence; and second, detailed changes in
relation to four groups of sexual offences.

3. Matters of special interest to the Select Committee on Statutory
I nstruments

3.1.  These Regulations are subject to the affirmative resolution procedure.
4, L egidative Context

4.1.  The Act reforms arrangements for safeguarding children and vulnerable adults
from harm or the risk of harm by employees (paid or unpaid) whose work gives
them significant access to these groups. The new arrangements it introduces
include barring and referral arrangements which, from October 2009, broadly
replaced those provided for under the Protection of Children Act 1999, the Care
Standards Act 2000, the Criminal Justice and Court Services Act 2000 and the
Education Act 2002.

4.2.  Sections 21 and 22 of the Act define the term “controlled activity”. It covers a
tightly-defined range of specified activities carried out e.g. by support staff for
employers in sectors such as further education, local authorities or the health
service, that provide either an opportunity for contact with children or vulnerable
adults, or access to certain personal records on individuals in those groups.



4.3.  Section 23 of the Act provides for the Secretary of State, by regulations, to
make provision as to the persons who are permitted to engage in controlled
activity, the steps which must be taken by a responsible person in connection with
permitting another to engage in controlled activity, and circumstances in which a
responsible person must not permit another to engage in controlled activity.

4.4.  Section 64 provides that the power to make subordinate legislation under the
Act includes power to make supplementary, incidental or consequential provision
which may amend, repeal, revoke or otherwise modify any enactment including the
Act itself. The modifications to the Police Act 1997 are incidental to the provisions
being made in relation to the circumstances in which a responsible person may
permit another to engage in work which is a controlled activity.

4.5. Paragraphs 1, 2, 7, 8 and 24 of Schedule 3 to the Act make provision in
relation to inclusion on the children’s barred list and the adults’ barred list
(whether with, or without, the right to make representations).

4.6.  Further detail on the legislative background to the Act is set out in a
supplement (which has been updated for the purposes of this Memorandum) to the
previous over-arching explanatory memorandum on the implementation of the Act,
at Annex 1 below. The annex is a supplement to the overarching memorandum on
the implementation of the Act which was submitted to Parliament in February
2008. Annex D to Annex 1 lists, in groups, all previous Statutory Instruments
under the Act. Each Instrument in the first group was accompanied by an
overarching memorandum about the Act overall. Each Instrument in later groups
was accompanied by a supplement which updated that original overarching
memorandum.

4.7.  These Regulations are the first to include provisions made under section 23 of
the Act.

5. Territorial Extent and Application

5.1 This instrument applies to England and Wales; however, regulations 2 and 3
makes provision only in respect of controlled activity in England.

5.2. The Welsh Assembly Government plans to bring forward regulations in respect
of controlled activity in Wales.

6. European Convention on Human Rights

6.1. Baroness Morgan of Drefelin, Parliamentary Under Secretary of State for
Children, Young People and Families, has made the following statement regarding
Human Rights:

In my view the provisions of The Safeguarding Vulnerable Groups Act 2006
(Controlled Activity and Miscellaneous Provisions) Regulations 2010 are
compatible with the Convention rights as defined in section 1 of the Human Rights
Act 1998.



7. Policy Background

7.1. By reducing the risk of an individual barred from regulated activity seeking to
move into controlled activity without an employer knowing of that bar, the
controlled activity provisions in this Order increase the effectiveness of
safeguarding measures arising from the introduction of ISA registration in relation
to Regulated Activity, which for new entrants and movers working for a new
regulated activity provider will be optional from July 2010, and mandatory from
November 2010, bringing about a further milestone in the transition to the new
Scheme. Similarly, the prescribed criteria provisions will improve the working of
automatic barring under the Scheme.

7.2 Regulations 2 to 3 require a responsible person (normally an employer), before
permitting someone to undertake work in England which is a controlled activity
either to be satisfied that the individual is not on a barred list, or to have seen an
enhanced criminal record certificate or a notification (i.e. a notification that the
individual is not on a barred list) issued within the previous 90 days. At present,
some employers can be satisfied without seeing a certificate or notification: an
employer who subscribes to DCSF’s online checks service (hosted through a
teachers pensions service for education employers) can use that route, and in
relation to regulated activity with vulnerable adults there is at present the ISA
Adult First service. These requirements do not apply if the permission was
granted before the Regulations came into force and continues after the
Regulations came into force; the effect is that the requirements will apply only to
new entrants to the controlled activity workforce and to those who move post
within that workforce. A personnel supplier, while not a “responsible person”,
will be legally entitled to check whether an individual they intend to supply for
controlled activity is barred. DCSF guidance to employers will recommend that
an employer to whom an individual is to be supplied should, as a condition,
require the supplier to confirm the outcome of a check.

7.3 The employer needs to know if the person is barred or not, because controlled
activity comprises certain work for specified employers which involves either
contact with a vulnerable group or access to their sensitive records, and the
Government wants the employer, if the person is barred from regulated activity
with that vulnerable group, to be able to take an informed decision as detailed
below at 7.5.

7.4 Regulation 4 makes an incidental modification to the Police Act 1997 so that
there is no duty on the Secretary of State (acting via the CRB) to issue a criminal
record certificate under section 113A of that Act where the purpose of the
application for such a certificate is the assessment of the suitability of a person
for work which is a controlled activity. The reason for this modification is that,
by virtue of the modification made by regulation 5, an applicant for an enhanced
criminal record certificate under section 113B will receive only a “notification’ if
they are not on a barred list, rather than a criminal record certificate; the
employer would see only the notification, and not any of the applicant’s
conviction history. Regulation 4 therefore will prevent an employer from seeing
conviction history (on a *standard’ criminal record certificate issued under
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7.6

7.6.1

7.6.2

7.7

section 113A) where the applicant is not on a barred list.

Regulations 5 to 7 make an incidental modification to the to the Police Act 1997
so that the Secretary of State (acting via the CRB) will issue a “notification’
rather than an enhanced criminal record certificate under section 113B of that
Act where the purpose of the application for such a certificate is the assessment
of the suitability of a person for work which is a controlled activity in relation to
children or vulnerable adults (or both) and the person is not barred from
regulated activity in relation to either vulnerable group. The notification will
state that the person is not on a barred list maintained under the Act (or on a list
which predates the Act, pending migration to one of the barred lists). However, a
certificate rather than a notification will continue to be issued where the
controlled activity is work in a further education institution within the meaning
of section 140(3) of the Education Act 2002 where the normal duties of that
work involve regular contact with persons aged under 18. The reason for this
particular provision is to balance safeguarding of vulnerable groups with
rehabilitation of offenders, by not opening the entitlement to disclosure to a
wider group of individuals than is necessary. The intention is to enable the
employer to run a barred list check so that, if the individual is barred, the
employer can decide whether to employ the individual in controlled activity, and
if so then whether to set any conditions, taking account of criminal records
information on that individual.

Regulation 8 amends the criteria for automatic barring prescribed in the
Safeguarding Vulnerable Groups Act 2006 (Prescribed Criteria and
Miscellaneous Provisions) Regulations 2009 in the following respects:

offences under the law of the Channel Islands and the Isle of Man that are
equivalent to automatic barring offences in England and Wales are added
alongside foreign offences as criteria for automatic barring; and

detailed changes in relation to four groups of sexual offences: to remove one
Northern Ireland offence now used for some behaviour that is not a risk, undo
a mistaken duplication in relation to one Scotland offence, remove automatic
barring in relation to vulnerable adults for non-contact offences against a
victim aged 16 or over, and broaden the existing automatic bar for rape.

The Government’s response to Sir Roger Singleton’s report on aspects of the
VBS in December 20093 confirmed the previously published intention to bring
forward Regulations introducing this interim requirement (which is “interim’
because the intention is to replace it by permanent arrangements as explained at
7.9 below) in relation to controlled activity, despite the Government having
accepted the recommendation to review the continuing need for the category of
controlled activity in the VBS. The principal reason for this is that, as regulated
activity is rolled out, there will be individuals who will become barred from it,

251 2009/37 as amended by SI 2009/2610.
% Written Ministerial Statement at Hansard Col 50WS 14 December 2009; Sir Roger Singleton’s report

and th
WWW.

e Government’s response, also both 14 December, are at:
dcsf.gov.uk/everychildmatters/safequardingandsocialcare/safequardingchildren/vettingandbarring

scheme/vettingvandbarring .




and the risk is that some of them may seek to gain access to vulnerable groups by
applying for a position in controlled activity. Therefore the Government aims to
enable employers with such posts to determine whether an applicant is barred, so
that in the rare cases where an applicant does turn out to be barred, the employer
can make a considered judgment on the applicant’s suitability.

7.8 The CRB will consult publicly on a proposed fee for the service, which is
expected to be significantly less than the normal fee for an enhanced disclosure.
In most cases, the Government expects that an application will result in a “not
barred” notification. In a relatively low proportion of cases, an application will
result in an enhanced disclosure with a barred list check; it is planned not to
charge a separate or second fee in that minority of cases. Applications in relation
to new entrants or movers into controlled activity in the interim period will be
handled separately outside the main automated CRB system, using a separate
process that CRB is planning (and on which CRB will inform Registered Bodies
of details in time for April).

7.9 As previously announced, the full set of requirements on a Responsible Person
(e.g. an employer) in relation to an individual working in Controlled Activity
will be in future regulations under the VBS which will not start until 2015, at the
end of the phasing-in period for ISA-registration; and which will (as announced
in December 2009) be subject to any changes that might arise from a review in
2010 of the continuing need for controlled activity.

8. Consultation outcome

8.1.  There was a public consultation on various aspects of the Vetting and Barring
Scheme, including some which are implemented by this Order, in November 2007,
with the Government’s response being published in May 2008. The Government
response can be viewed at www.dcsf.gov.uk/consultations . The consultation
invited views on issues including some which are relevant here, specifically:

e the extent of regulated activity;

who is eligible to make checks of a person’s ISA status;

controlled activity;

applying to the scheme; and

the phased introduction of the scheme.

8.2.  There were 326 responses to the consultation. These came from bodies
including Local Authorities, Local Safeguarding Children Boards, voluntary sector
organisations, unions, national and professional organisations, and health and care
sector organisations, as well as parents. The opportunity to comment on the
scheme in advance of implementation was welcomed, and most proposals in the
consultation were met with overwhelming levels of agreement. On Controlled
Activity, the Government said in its report on responses received (30" May 2008*,
section 11, para 97 to 105) that there was strong support for its proposal for
regulations to require a “responsible person” to obtain a disclosure before
employing a barred individual in Controlled Activity — 92% of respondents agreed

“www.dcsf.gov.uk/consultations/index.cfm?action=conResults&external=no&consultationld=1
516&menu=1




(para 99). The report also said:
“The Government will proceed on the basis of the consultation proposals,
taking the responses to questions 10 to 13 into account in developing the
regulations and accompanying guidance to employers on employing barred
and non-barred individuals in controlled activity”, and “given the relatively
low number of barred people expected to be working in controlled activity, the
burden on employers of meeting the requirements set out in the regulations is
not expected to be significant” (para 105).

8.3.  Inaddition, the Department publicised, in guidance on the Scheme published
in October 20009, its intention to bring forward interim regulations on controlled
activity; and detailed these proposals in a note to all consultative groups on the
VBS in December 2009, inviting comment. Three responses were received, from
an employment businesses organisation, a further education representative body,
and a faith body. They recognised the purpose of the requirement specified at 7.2
above, and their main request was for clear and timely guidance, with specific
reference to particular stakeholders such as Further Education colleges or
employment businesses or agencies. In response, DCSF will share draft guidance
shortly with VBS consultative groups, in particular with these respondents, and is
liaising with individual respondents. In addition, their comments will feed in to the
forthcoming review of the continuing need for the category of controlled activity
(see 7.7 above).

9. Guidance

9.1. Comprehensive guidance about the operation of the Scheme, focusing on
those parts of the Scheme that commenced in 2009, was published in October 2009
at www.isa-gov.org.uk/default.aspx?page=402 . It is essential that both the nine to
nine and a half million strong workforce to whom the Vetting and Barring Scheme
will apply, and their employers, are aware of the requirements of the scheme in
relation to registration to work in regulated activity, checking applicants for posts
and the implications of the bar. Guidance was developed in consultation with
stakeholders. At the same time, marketing and communications campaigns are
publicising the scheme to stakeholders, by means of direct mailing, a programme
of roadshows (more of which are to take place in spring 2010, with details
advertised at www.isa-gov.org.uk ) and various other methods including paid
advertising in national daily newspapers (the first of which appeared on 18 January
2010).

9.2. The Government has also publicised a wide-ranging list of examples of when
the Scheme will not require an individual to be “ISA-registered” (that is, subject to
monitoring), which the Secretary of State for Children, Schools and Families sent
to all MPs in December 2009 and which is also published at:
www.dcsf.gov.uk/news/content.cfm?landing=vetting_and_barring_myth_buster&t

ype=3.

9.3.  The 2009 guidance mentioned at 9.1 above comprises:
e an overview of the Vetting and Barring Scheme;
e the scope of the Vetting and Barring Scheme; and
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e barring arrangements.

In addition:

e ISA in 2009 published guidance for organisations which have a duty to refer
individuals to the ISA for consideration for possible barring, at:
www.isa-gov.org.uk/Default.aspx?page=397 .

Expanded guidance is being published early in 2010 in the same format and

through the same channels, in order to provide more detail on the parts of the

Scheme which are to commence in July and November 2010 for new entrants to

the workforce, and from 2011 for existing members of the workforce, comprising

in addition to the above:

e how the Vetting and Barring Scheme will affect employees and volunteers;

e how the Vetting and Barring Scheme will affect regulated activity providers;

e timescales; and

e transitional arrangements.

Work with stakeholders on sector-specific guidance is continuing.

| mpact

1. These provisions should have only a marginal impact on business, charities or

voluntary bodies, because such bodies are generally keen to establish whether new
entrants to these areas of work are barred persons, and to have details of their
criminal records information where they are barred. At the same time, the
Government will as stated above shortly consult on a review of the continuing need
for controlled activity, including whether any posts now in controlled activity
should instead be excluded from the coverage of the VBS. In addition, businesses,
charities and voluntary bodies will benefit from the reduced impact of the VBS
arising from the Government’s decision in December 2009 to loosen the criteria on
when an activity under the VBS is frequent (from once a month to once a week) or
intensive (from more than twice in one month to more than three times), which is
expected to reduce by about a fifth the numbers covered by regulated and
controlled activity.

10.2. Several factors reduce the impact of this new requirement. Education

employers which subscribe to DCSF’s current online barred list checking service
(offered alongside the Teachers Pensions Online service, and which, DCSF
proposes”, will continue until the start, under the phasing-in of the VBS, of the
entitlement for ISA-registration for “existing” staff, planned to start 1% April 2011)
will until then be able to check the children's barred list through that route, and so
will not have to apply for a CRB disclosure under these regulations. As mentioned
at 7.6 above, the fee is expected to be significantly lower, and a second fee will not
be charged where a disclosure is issued. The interim regulations will not make it
an offence to omit without good reason to fulfil the duty to seek an E-CRC on an
entrant to CA where the responsible person does not already know the person is
not barred. Not having an offence in the interim period keeps the regulations light-
touch which is in keeping with their interim character, and with the Government’s
December 2009 commitment to review the continuing need for controlled activity
in the Scheme. Subject to that review, the Government would plan to bring
forward “permanent” regulations for 2015, to require a responsible person to

® The specific delivery arrangements of such a service are to be confirmed.



(among other things) check whether a person in controlled activity is ISA-
registered, with an offence for a failure to check. There will be no requirement in
the interim period (which lasts until July 2015) to request an enhanced CRB check
(with a barred list check) on a person in controlled activity who was already in
controlled activity at the start of the transitional period unless they move job; and
no recommendation to ISA-register any person in controlled activity until 1
January 2014.

10.3. The impact on the public sector is as for business, charities and voluntary

bodies. It is expected that most entrants to controlled activity will be working for
public sector employers.

10.4. At Annex B to the attached supplementary overarching memorandum is a

copy of the 1% April 2008 announcement by the Home Office Minister, which
showed revised total cost figures for the VBS (of which staff in controlled activity
are expcted to be no more than about five per cent). The Home Office is reviewing
the Impact Assessment and an updated version reflecting these figures will be
published once this review is completed. The existing published Assessment for
the overall Vetting and Barring scheme signed by a Minister in July 2006, is at:
www.dfes.gov.uk/ria/index.cfm?action=assessments.view&i_assessmentlD=73

Regulating small businesses

11.1. The legislation applies to small business.

11.2.  Small businesses will benefit from the reduced impact of the VBS arising from

the Government’s recent decision to reduce the stringency of the “frequent” and
“intensive” criteria. In addition, to minimise the impact of the requirements of the
new Scheme on firms employing up to 20 people, the approach taken is to consider
how far it is necessary that such firms comply with the same duties applying to
larger firms. Generally, the requirements of the Act will apply to some small
businesses that work with vulnerable groups, such as care homes for vulnerable
adults. Employees of such businesses will have to register with the ISA in order to
engage in regulated activity, and employers will be strongly encouraged to register
their interest in such staff. In response to concerns raised by people operating
small businesses, the Government has agreed that:

¢ inrelation to those working with under-16 year olds who are employed or
engaged as part of work experience or otherwise in workplace settings, there
will be no requirement for the employee to register under the VVBS or for an
employer to check such workers. This does not reduce safeguarding for
children in the workplace, but simply maintains current arrangements (namely
that a barred person is not permitted to take up certain posts that involve work
with children or vulnerable adults), including the employer retaining the
discretion and the responsibility to decide what checks to make and who to
check;

e once registration starts under the Scheme, any person making a check on an
individual will be able to do so by means of a quick and free on-line check
(with safety measures to preserve confidentiality) which will confirm whether
the individual is registered with the ISA, with the assurance that an individual



who is so registered is not barred;

e employers of small and other businesses alike will be encouraged to register an
interest (under section 32 of the Act) in an individual that they allow to engage
in regulated activity, leading to any such employer being notified if there is any
change in the registration status of the individual.

11.3. The Government balanced its final decision on what action to take to help
small businesses with its commitment to have in place appropriate safeguards for
children and vulnerable adults. These issues were also covered in the DCSF
consultation referred to in paragraph 8.1 above. Paragraphs 45 to 48 of that
document gave the Government’s response to points made by businesses on issues
concerning under-16s in work experience and employment.

12. Monitoring & review

12.1. Paragraphs 153 to 160 of the published Impact Assessment (see link at
paragraph 10.3 above) contain details of monitoring and review of the VBS as a
whole. The proposed revised impact assessment (see paragraph 10.3 above) will
include a fully updated cost / benefit analysis, which will also take account of the
revised costs announced by Home Office Ministers on 1 April 2008 (see Annex B
to the attached overarching explanatory memorandum).

12.2.  The ISA will produce statutory annual reports, and any additional reports that
the Home Secretary may direct, on any aspect of the exercise of its functions. The
ISA’s first annual report, published in 2009, is at:

www.isa-gov.org.uk/Default.aspx?page=321 .

12.3. The ISA, as a non-departmental public body, is under the sponsorship of the
Home Office, which will exercise its responsibility as sponsor in consultation with
the Government Departments which have policy responsibility for the workforces
and vulnerable groups covered by the Scheme. The ISA is committed to openness
and consultation in order to provide an assurance of its independence and that the
Vetting and Barring Scheme is robust and has the confidence of the public and
stakeholders

13. Contact
13.1. Nicholas Smith at the Department for Children, Schools, and Families.
Telephone: 020 7783 8474. Email: nicholas.smith@dcsf.gsi.gov.uk

DCSF, 21 January 2010
Annex: over-arching supplement



Annex

Supplement to Explanatory Memorandum on Safeguarding Vulnerable Groups Act
2006 (Controlled Activity and Miscellaneous Provisions) Regulations 2010
(Reference: para 4.3 of that E.M.)

EXPLANATORY MEMORANDUM ON THE IMPLEMENTATION OF THE

2.

2.1

2.2

SAFEGUARDING VULNERABLE GROUPSACT 2006

The Department for Children, Schools and Families (DCSF) prepared this
memorandum in consultation with the Department of Health, and submitted it
voluntarily to Parliament.

Description

This is a further supplement to DCSF’s over-arching explanatory memorandum

dated 27" February 2008 which explained the context to the first set of Statutory

Instruments laid before Parliament under the Safeguarding Vulnerable Groups

Act 2006° (“the Act™). Annex D below provides:

e alist of all sets of Statutory Instruments laid before Parliament under the
Act;

¢ links to the over-arching explanatory memorandum or supplements to it, as
published with each of those Instruments.

Where relevant, the content of the overarching explanatory memorandum, and
of the previous supplements, is repeated in this supplement. This supplement
explains the context to the fourth set of Statutory Instruments to be laid before
Parliament under the Act. These are:
e an Order to further amend the scope of regulated activity under the Act,
which DCSF plans to lay in draft shortly;
e aset of affirmative regulations to make interim arrangements in relation
to controlled activity under the Act;
e acommencement order in relation to the above controlled activity
regulations; and
e two commencement orders in relation to ISA-registration provisions.
The Government plans to propose the commencement of those
provisions, to enable individuals who newly enter, or move to new posts
in regulated activity from July 2010 to become “ISA-registered” (that is,
subject to monitoring), and require individuals who newly enter, or move
to new posts in regulated activity from November 2010 to become ISA-
registered (as previously announced’ and as mentioned in earlier
explanatory memoranda).
All instruments (except Commencement Orders) will be described in their
respective explanatory memoranda, to each of which an up-to-date version of
this supplement will be appended.

3. Mattersof special interest to the Joint Committee on Statutory Instruments

6

2006 c.47.
" Written Ministerial Statement on 19" March 2009 by Meg Hillier MP, Parliamentary Under Secretary
of State, Home Office; see copy at Annex B, below.



3.1  Asnoted in the explanatory memorandum relating to that Instrument (to which
this supplement is annexed), the draft Safeguarding Vulnerable Groups Act
2006 (Regulated Activity, Devolution and Miscellaneous Provisions) Order
2010 is subject to the affirmative resolution procedure.

4. Legidative background
Introduction

4.1 The Act provides for a new Vetting and Barring Scheme (VBS) to replace the
existing arrangements for safeguarding children and vulnerable adults® from
harm or the risk of harm by employees (paid or unpaid) whose work gives
them significant access to these groups. A public consultation for the new
Scheme, “Making Safeguarding Everybody's Business: A Post-Bichard
Vetting Scheme” (Ref: 1485-2005DOC-EN), ran in 2005. That consultation
paper and a summary of responses are at www.dcsf.gov.uk/consultations . In
addition to further consultations on detailed aspects of implementing
secondary legislation under the Act, Sir Roger Singleton consulted
stakeholders in compiling his December 2009 report “Drawing the Line”,
which includes a list of those consulted and reflects their views®. This led to
amendments to the Scheme which will reduce its impact by reducing the
number of individuals whom it requires to register. The total is expected to
fall from 11.3 million to around nine to nine and a half million.

4.2 The purpose of the new Scheme is to minimise the risk of harm to children
and vulnerable adults from those who might seek to harm them through their
work (paid or unpaid). It seeks to do this by barring unsuitable individuals
not just on the basis of referrals, but also at the earliest possible opportunity,
as part of a centralised vetting process that all those working closely with
children and/ or vulnerable adults will have to go through. The new
arrangements introduced by the Act have since October 2009 broadly

8 Vulnerable adult is defined at S.59(1) of the Act as follows:

"59 Vulnerable adults

(1) A person is a vulnerable adult if he has attained the age of 18 and—

(@) he is in residential accommaodation,

(b) he is in sheltered housing,

(c) he receives domiciliary care,

(d) he receives any form of health care,

(e) he is detained in lawful custody,

(f) he is by virtue of an order of a court under supervision by a person exercising functions for the
purposes of Part 1 of the Criminal Justice and Court Services Act 2000 (c. 43),

(9) he receives a welfare service of a prescribed description,

(h) he receives any service or participates in any activity provided specifically for persons who fall
within subsection (9),

(i) payments are made to him (or to another on his behalf) in pursuance of arrangements under section
57 of the Health and Social Care Act 2001 (c. 15), or

(i) he requires assistance in the conduct of his own affairs."

We have consulted publicly on minor refinements, but the definition will remain substantially as above.
% Sir Roger Singleton’s report and the Government’s response, both dated 14 December 2009, are at:
www.dcsf.gov.uk/everychildmatters/safeguardingandsocialcare/safequardingchildren/vettingandbarring
scheme/vettingvandbarring . See Written Ministerial Statement of same date at Hansard col 50WS.




replaced previous barring arrangements provided for under the Protection of
Children Act 1999, the Care Standards Act 2000, the Criminal Justice and
Court Services Act 2000 and the Education Act 2002. Barring under the new
Scheme went “ live” on 12" October 2009: from that date, inclusion in a
barred list took effect to bar individuals from engaging in “regulated activity”
(see 4.5.6 below).

4.3 The current system for vetting people who wish to do certain specified work
with children or vulnerable adults operates through employers obtaining
enhanced criminal record certificates — with the addition, in many cases, of a
statement as to whether the individual is on any barred list - issued by the
Criminal Records Bureau ("CRB disclosures™ with “barred list checks”) for
new job applicants. CRB disclosures give employers information about an
individual's criminal records history, which informs their assessments about
the individual's suitability to work with children or vulnerable adults. The
barred list checks show whether a person is included in either of the ISA
barred lists (or - in a decreasing number of cases that are yet to be considered
by the ISA for inclusion in its barred lists - on any of the three lists the
Government previously maintained of persons barred from working with
children or vulnerable adults, or has been made subject to a disqualification
order (see below), where that Order forms part of the records of a conviction).

4.4 The previous lists, which were each subject to different legislation, criteria
and procedures, were: “List 99” (a list of those in respect of whom a direction
under section 142(1) of the Education Act 2002 has been made), the
Protection of Children Act (PoCA) List (kept under section 1 of the
Protection of Children Act 1999) and the Protection of Vulnerable Adults
(PoVA) List (kept under section 81 of the Care Standards Act 2000).
Disqualification orders made by a court (under section 28, 29 or 29A of the
Criminal Justice and Court Services Act 2000) also bar individuals from
working with children: the repeal of the power to make new orders is to be
commenced once the duty to be ISA-registered is started for new entrants.
We refer below to being on one of these lists or being subject to a
disqualification order as being subject to a previous restriction.

Key features of the Act

4.5 When implemented fully, the Act will replace the previous arrangements with
a Scheme with the following key features.

4.9.1 anIndependent Safequarding Authority ("ISA™): ISA® was
established on 2™ January 2008, took all barring decisions on new referrals
under previous barring schemes from 20" January 2009, and commenced its
full barring functions under the VBS on 12" October 2009. It is a non-
departmental governmental body sponsored by the Home Office. Its primary
functions are to maintain the barred lists (see below) and to make decisions
about whether individuals should be included in one or both lists;

19 «“|ndependent Safeguarding Authority” (ISA) is now the legal name of the body which the 2006 Act
previously called the Independent Barring Board (IBB).



49.1 Barredlists: there are now two barred lists - one of individuals barred
from engaging in “regulated activity” (see below) with children (the
"children's barred list™), and one of those barred from engaging in “regulated
activity” with vulnerable adults (the "adults' barred list").

4.9.1 There are four routesto inclusion in one or both barred lists:

(1) automatic inclusion in one or both of the barred lists without the right to
make representations or to appeal™. Inclusion in the lists on this basis
happens only where a person has been convicted of, or received a caution in
relation to, one of a list of specified offences, or meets other prescribed criteria
(such as being subject to an order, foreign order or direction of a prescribed
description, or being included in a specified foreign barred list) that indicate,
of themselves, that any offender would pose such a high risk to vulnerable
groups that they simply could not make a case as to why they should be
allowed to engage in regulated activity;

(i) automatic inclusion in one or both of the barred lists with the right to make
representations as to why the person in question should be removed and a
subsequent right of appeal following inclusion. Inclusion in the lists on this
basis happens where a person has been convicted of, or received a caution in
relation to, one of a further list of specified offences or as a result of having
met some other prescribed criteria;

(iii) inclusion at the ISA’s discretion, on the basis that the person in question
has engaged in “relevant conduct” i.e. broadly, that they have behaved in a
way that has harmed a child or vulnerable adult, or could have done so, or in a
way involving child pornography or inappropriate sexual behaviour. In this
case, the relevant individual has the opportunity to make representations
before they are included in a list and will have a subsequent right of appeal,

(iv) inclusion at the ISA’s discretion, on the basis that the person in question
seems to ISA to pose a risk of harm to children or vulnerable adults. Again, in
this case the relevant individual has the opportunity to make representations
before they are included in a list and has a subsequent right of appeal.

4.9.1 When ISA receives any information, it must consider whether it is
relevant to ISA’s consideration of whether the individual to which it relates
should be included in either list.

49.1 Appeals: there is a right of appeal (against inclusion in a barred list) to
the Upper Tribunal, with the permission of the Tribunal, on a point of law or
on a finding of fact made by ISA. When the ISA is minded to bar an
individual, they write to that person seeking representations, and outline in
their letter the reasons behind their intention to bar, and outline the evidence
they have used to reach this decision. The provision for the Upper Tribunal to

1 See at Annex C, the relevant extract from a DCSF memorandum to the House of Lords Merits
Committee on why the provisions described in this sub-paragraph are deemed compatible with the right
to a fair trial (Article 6 of the ECHR).



hear appeals on ISA decisions is at Schedule 1 of the Transfer of Tribunal
Functions Order 20082 The Tribunal Procedure Committee consulted
publicly on its Upper Tribunal rules, agreed by the Ministry of Justice’® ,
which came into force on 3™ November 2008.

4.9.1 Regulated activity: this is defined in Schedule 4 to the Act. Broadly,
it covers a range of specified activities that provide an opportunity for close
contact with children or vulnerable adults, other activities in key settings such
as schools and care homes which provide an opportunity for contact, and key
positions of responsibility such as the Children's Commissioner and the
Director of Adult Social Services. DCSF fully commenced the definition of
regulated activity on 12 October 20009.

49.1 Controlled activity: this is defined in sections 21 and 22 of the Act.
Broadly, it covers support work in general health settings, further education
settings and adult social care settings. It also covers work which gives a
person the opportunity for access to sensitive records about children and
vulnerable adults, e.g. education or social services records. The Secretary of
State has power to make regulations determining who may engage in
controlled activity, what steps must be taken by the person permitting them to
do so, and the circumstances in which a person must not allow another person
to engage in controlled activity. DCSF fully commenced the definition of
controlled activity on 12 October 2009. DCSF and DH plan to bring forward
interim draft Regulations on controlled activity in early 2010, and (subject to
the outcome of a review to be held in 2010 following the Government
response to “Drawing the Line” — see earlier footnote) full Regulations for the
end of the period of phasing-in of requirements to become subject to
monitoring (See next paragraph). A detailed timetable for the phasing period
will be announced well in advance.

4.9.1 Monitoring: to become “subject to monitoring” (or “ISA-registered”),
individuals will make an application to the Secretary of State - in practice, to
the Criminal Records Bureau (CRB). The CRB will check for any
information relating to the individual and pass any that it discovers to ISA.
ISA will then consider whether the person should be barred from working with
children and/ or vulnerable adults. The CRB must repeat these checks at
intervals for as long as the individual remains subject to monitoring, again
passing on any information that it discovers to ISA. Monitoring will be
phased in, starting with new entrants and job movers into regulated activity.
For those groups, monitoring can start from July 2010, and must start from
November 2010, see Annex A.

49.1 Offences: there will be a series of criminal offences to:

o] prevent barred individuals engaging in regulated activity in relation to
children or vulnerable adults (in force from 12" October 2009);

2 The S.1. is at: www.opsi.gov.uk/si/si2008/pdf/uksi 20082833 _en.pdf . See also para 4.10.5 below.
'3 The rules are at: www.opsi.gov.uk/si/si2008/pdf/uksi_20082698 en.pdf .




0 ensure that people permitted to engage frequently or intensively in
regulated activity in relation to children or vulnerable adults with the
permission of a “regulated activity provider” (usually, the employer) are
“subject to monitoring” (see above);

0 ensure that relevant employers check an individual's status in the scheme
before permitting an individual to engage in regulated activity in relation to
children or vulnerable adults.

Transition

4.6 Schedule 8 to the Act makes provision for the transition from the previous
system to the new arrangements under the Act. During the period leading up
to the full implementation of the Act, this has two main elements. Firstly, all
those who are subject to a previous restriction must be included, or
considered for inclusion, in the new barred lists kept under the Act, in
accordance with the Statutory Instruments listed at Annex D below, which are
now in force. Secondly, ISA must give the Secretary of State advice, on
request, in relation to outstanding cases under the existing arrangements (see
paragraph 1 of Schedule 8) which were referred before 20" January 2009;
since 31* March 2008, ISA has been so advising. A relatively low number of
such cases are still being advised on at January 2010.

4.7 The Government proposes to continue managing the transition in stages, to
help ensure that it will be effective and maintain high levels of protection for
vulnerable groups at every stage.

4.8 Further detail on how the new Scheme will work is in guidance published in
October 2009 at www.isa-gov.org.uk/default.aspx?page=402 and in
Explanatory Notes to the Act at
www.opsi.gov.uk/acts/acts2006/pdf/ukpga 20060047 _en.pdf (36 pages).

Grouping of implementation of secondary legislation

4.9 The Government has laid before Parliament three main groups of secondary
legislation in the lead-up to go-live of the new Vetting and Barring Scheme:

o] the first created the ISA as a Non-Departmental Public Body and
provided for people subject to previous restrictions or whose cases were being
considered under the previous arrangements to be included or considered for
inclusion in one or both of the two new lists;

o] the second provided for transitory arrangements under which the ISA
started to take barring decisions on referrals to the old barring schemes in
accordance with the Act, and provided for the commencement of automatic
barring on the basis of criteria prescribed in Regulations;

o] the third provided for full commencement of barring under the Act,
and the repeal (subject to transitional and saving provisions) of the legislation
underpinning the previous arrangements.



Forthcoming secondary legislation in 2010 is planned to phase in provisions under
the Act in relation to different groups of employees who are seeking or engaged in
regulated activity, to start to take effect from July 2010.

4.10For each Statutory Instrument, the lead Department will submit an individual
explanatory memorandum setting out the detail of the SI, and where relevant,
an update of the Regulatory Impact Assessment completed for the Act.
Government consultation on policy issues in these S.Is included two formal
consultation documents in 2007 — details below.

4.11Details of all previous Statutory Instruments under the Act are at Annex D to
Annex 1, below.

5. Extent

5.1 The Act mainly extends to England and Wales. The main provisions of the Act
which also extend to Northern Ireland are section 1 and Schedule 1, which
provide for the establishment of ISA. Otherwise, the provisions of the Act are
essentially mirrored in the Safeguarding Vulnerable Groups (Northern Ireland)
Order 2007. The Scottish Executive passed its own legislation, the Protection of
Vulnerable Groups (Scotland) Act 2007, and has consulted on its
implementation. The explanatory memorandum for each Instrument made under
the Act will set out the Instrument’s extent or application.

6. Policy background

6.1 The Bichard Inquiry Report (2004), identified systemic failures in current
vetting and barring systems. These included the following factors:

6.1.1 inconsistent decisions were being made by employers on the basis of CRB
disclosure information;

6.1.2 CRB disclosure information is only certain to be accurate on the day of issue;

6.1.3 there are inconsistencies between List 99, and the POCA and POVA lists,
which operate under different legislative procedures;

6.1.4 the current barring system is reactive to harmful behaviour rather than
preventive;

6.1.5 there are inconsistencies between police authorities in the disclosure of police
information.

6.2 The aspects of policy most relevant to each of the Instruments referred to at
Annex D below are described in those Instruments’ respective Explanatory
Memoranda. Looking at the broader policy behind the Act, the intention is to
address the failings identified at paragraph 6.1 and — as implemented in January
2009 - to put barring decisions into the hands of a body of experts that is
independent of Government.



6.3 As described above, all those who were subject to previous restrictions have
been included or are being considered for inclusion in the new barred lists (with
a saving provision to maintain the previous restriction until such consideration is
completed). From 12 October 2009, inclusion on those lists took effect to bar
the relevant individuals from engaging in regulated activity with children and/ or
vulnerable adults (the legislation does not prevent a barred individual engaging
in controlled activity, though those with responsibility for managing controlled
activity will, at the end of the phasing-in period (and subject to the review
mentioned above), be required to put in place safeguards to manage the risks
posed by barred individuals).

6.4 The Government broadly repealed (as provided for in the Act) the previous
restrictions at 12 October 2009 (subject to savings for any cases referred to the
Secretary of State which remained unfinished at that date). In relation to people
who had been on List 99 and whom ISA has decided not to transfer to the new
barred lists, the General Teaching Councils for England and Wales (where
relevant) must make a decision as to individuals’ suitability to be teachers.

6.5 Monitoring for new workers will be possible from July 2010, and compulsory
for those who start from November 2010. The Government will issue advice in
good time to regulated activity providers for the later stages of the phasing in,
from April 2011 onwards, of existing workers becoming subject to monitoring.
The Government has published guidance documents (see the explanatory
memorandum to which this supplement is annexed) to help intermediary bodies,
employers, employees and volunteers understand clearly their rights and
responsibilities under the new scheme.

6.6 Public Consultation: The Government consulted publicly in 2007. The results
were published, first on 14 November 2007 at:
http://www.dfes.gov.uk/consultations/conResults.cfm?consultationld=1476 ;
and second on 30th May 2008 (details below) at:
http://www.dcsf.gov.uk/consultations/conResults.cfm?consultationld=1516 .
The explanatory memorandum with each Statutory Instrument, where relevant,
gives further detail on any consultation responses relevant to that Sl.

6.7 In 2007, 2008 and 2009, Government officials undertook a series of
stakeholder information events in major cities around England, Wales and
Northern Ireland. Further events are planned for spring 2010; dates and
locations will be publicised at: www.isa-gov.org.uk . That website also
contains a number of fact sheets and background documents on the new
Scheme. Also, a Vetting and Barring Scheme contact centre is now live for
queries about the Scheme on 0300 123 1111 (Lo-call) available Monday to
Friday between 8am and 5.30pm, to help support stakeholders, including
employers and employees, with their understanding of the new Scheme.

6.8  The second formal consultation on implementation of the Scheme, undertaken
when details of the Scheme’s procedures and computer systems were still to be
designed or built, set out in detail how it is intended that the Scheme will
operate. This consultation invited views on a range of issues that are



fundamental to implementing the Scheme. It covered:
o the definitions of children and of vulnerable adults;

o further defining the scope of regulated activity;
o eligibility to make checks on an employee’s status in the Scheme;
o0 how to apply to the Scheme;
o phasing-in of applications to the Scheme;
o0 the application fee;
o referring information to ISA; and
O representations and appeals against barring decisions.

7. Impact

7.1 At Annex B is a copy of the announcement by the Home Office

Minister, which showed revised total cost figures. An updated impact
assessment, reflecting these figures, will be made available by the Home
Office. The existing published Assessment for the overall Vetting and Barring
Scheme, signed by a Minister in July 2006, is at:
www.dfes.gov.uk/ria/index.cfm?action=assessments.view&i_assessmentID=7
3.

8. Contact

8.1 Matthew Tagney, Safeguarding VVulnerable Groups Act
Implementation Division, Department for Children, Schools and Families, Level
1, Sanctuary Buildings, Great Smith Street, London SW1P 3BT
matthew.tagney@dcsf.gsi.gov.uk tel: 020 7783 8253.

DCSF, 15 January 2010
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Annex A
Reference from Supplement to Explanatory Memorandum, para 4.5.8

WRITTEN MINISTERIAL STATEMENT

Thursday, 19 March 2009
HOME OFFICE
Vetting and Barring Scheme

The Parliamentary Under-Secretary of State for the Home Department (Meg Hillier):
Since January this year, the new Independent Safeguarding Authority (ISA) has been
taking all barring decisions on new cases referred to it under the current barring
provisions of POVA, POCA and List 99. This has replaced barring decisions by
Ministers with independent decision making in relation to those persons considered
unsuitable to work with children or vulnerable adults.

From 12 October this year, we will bring into force the barring provisions under the
Safeguarding Vulnerable Groups Act 2006, significantly extending the range of
activities and workplaces from which individuals may be barred to include all
regulated activities, as defined by the Act. In particular, a wider range of posts and
workplaces which provide for vulnerable adults will now be covered by the barring
arrangements. The ISA will make independent barring decisions on cases referred to
it, and bars will apply to paid employment and voluntary work in regulated activities.
From this date, those barred under current arrangements who have been transferred to
the new barred lists by the ISA will also be barred from the wider scope of regulated
activities. It will be an offence for any barred person to work in regulated activities,
and for any employer to employ someone he knows to be barred, in either a paid or
voluntary capacity. Requirements will also come into force for employers to refer
relevant cases to the ISA in instances of harm to the vulnerable groups.

With effect from July 2010, the final element of the new scheme will be phased in.
Those wishing to work with children or vulnerable adults will be able to apply for
registration with the new scheme; the ISA will consider all cases referred to it and
will be able to bar those considered unsuitable for such work; and continuous
monitoring of those registered with the scheme will commence. New entrants to the
workforce and those changing posts will apply to the scheme first under plans to
phase in the workforce gradually. In order not to disrupt normal recruitment processes
over the summer period, relevant criminal offences will not be brought into force until
November 2010. At this point registration with the new scheme and the requirement
for employers to check registered status will become mandatory for the phased-in
groups.



Annex B
Reference from Supplement to Explanatory Memorandum, para 2.2 (footnote) and 7.1

WRITTEN MINISTERIAL STATEMENT

Tuesday, 1 April 2008
HOME OFFICE
INDEPENDENT SAFEGUARDING AUTHORITY

The Parliamentary Under Secretary of State for Identity (Meg Hillier): Further to the
Written Statement made by my rt hon Friend the Secretary of State for Children,
Schools and families on 17 March, | am pleased to announce plans for the work of the
new Independent Safeguarding Authority (ISA), together with the fee to be charged
for applications.

The Independent Safeguarding Authority was established in January this year under
powers in the Safeguarding Vulnerable Groups Act 2006. It will meet the aims of one
of the key recommendations made by the Bichard Inquiry, which pointed to the need
for a scheme to register those seeking work with children or other vulnerable groups.

The ISA’s role will be to consider all relevant information relating to the risk of harm
posed by persons seeking to work with children or vulnerable adults, in either a paid
or voluntary capacity, and to bar those considered unsuitable for such work. The
transition to the new scheme is now underway. From 31 March this year, the ISA
began to advise the Secretaries of State for Children, Schools and Families and for
Health in connection with new cases arising under the existing barring arrangements,
in accordance with the provisions of paragraph 1 of Schedule 8 to the Safeguarding
Vulnerable Groups Act. From 7 April this year, cases will be referred to the ISA
under the Safeguarding Vulnerable Groups Act 2006 (Transitional Provisions) Order
2008, under which ISA must include, or consider including, in the new barred lists
those individuals who are barred under the current schemes.

From October 2009 the new ISA scheme will “go-live”. From that point, the scheme
will consider new applications in relation to persons seeking work with children or
vulnerable adults. The fee charged for ISA scheme applications has been set at £28.
This is based on cost recovery of the operational costs for the scheme over its first
five years of operation, estimated at £246m. The scheme will cost £84m to set up.

Taken together with the fee required for an enhanced Criminal Records Bureau
disclosure check, the total fee for an initial application will be £64. Under the planned
arrangements, the ISA element of the fee will be payable only on first joining the
scheme. Once registered, employers will be able to verify an applicant’s registered
status in the scheme by means of a free on-line check. No fee will be payable by those
in unpaid voluntary work. The need for subsequent CRB checks will remain a matter
for employers, except in those sectors where it is a legal requirement.

The establishment of the ISA plays an important part in the Government’s agenda to
meet the Bichard recommendations and ensure the most robust procedures are in
place to safeguard children and other vulnerable groups.



Annex C
Reference from Supplement to Explanatory Memorandum, para 4.5.3 (i) footnote

Extract from DCSF memorandum to the House of Lords Merits Committee, published
in the 15" Report of Session 2007-08, pages 31-32, 19™ March 2008

Q1: In order to understand why the provisions described at 4.4.3(i) of the
overarching memorandum, i.e. withholding the right to make representations or
appeal, are deemed compatible with the right to a fair trial (Article 6 of the ECHR),
the Committee would like more information about what individuals would be covered
by them, i.e. what are the offences / criteria that would place them in this category.

Al: The information requested is below.
1. By way of introduction:

[a] in the Government's view, the act of barring a person from engaging in an
area of activity automatically, without the right to make representations (as
described in para. 4.4.3(i) of the Overarching Memorandum) does not
constitute the determination of a civil right. Consequently, the Government's
view is that the right to a fair trial is not engaged by these Regulations. As the
Minister said in his reply to the Joint Committee on Human Rights:

"Article 6(1) provides: “In the determination of his civil rights and
obligations ... everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal established
by law ...”. But these guarantees apply only where there is a
determination of a person’s civil rights. As the bar is an automatic
one, arising by operation of law, there can be no dispute of law and so
I am advised that article 6 has no relevance.” (PUSS Parmjit Dhanda
MP to Andrew Dismore MP, Chair, JCHR, 10th October 2006);

[b] paragraph 4.4.3 of the Overarching Memorandum relates to how barring
will work once the Safeguarding Vulnerable Groups Act 2006 has been
brought into force fully, rather than to the process of transferring everyone
who is currently barred from working with children or vulnerable adults to the
new lists. The intention is that the future list of offences which will lead to a
person being included in a barred list without the right to make representations
should be as close as possible to the list which will mean that a currently
barred person has no right to make representations when transferred to new
lists under the 2006 Act: see paragraph 7.5 of the Explanatory Memorandum
for the Safeguarding Vulnerable Groups Act 2006 (Prescribed
Criteria)(Transitional Provisions) Regulations.

2. Turning to the specific information requested by the Merits Committee: as
stated at para 4.9.4 of the overarching memorandum, it is the Prescribed Criteria -
Transitional Provisions regulations themselves which specify the criteria which will
enable the Independent Safeguarding Authority (the ISA; called IBB in the
legislation) to identify" individuals who "will not have the right to make
representations”. The offences and criteria are in the Schedule: paragraph 1 and its



table relate to children; paragraph 2 and its table relate to vulnerable adults.

3. The Committee will appreciate that the nature of the offences here is very
high-risk and serious, and along with the specified circumstances of commission (e.g.
where the offence was committed against a child) very specific. They are all offences
of a sexual nature, involving young children, a lack of consent and/ or an abuse of a
position of trust. In addition, they relate to where the offence was committed fairly
recently — within the last 10 years — which places it at the high end of the risk
spectrum. The Committee might wish to note that the starting point for this list of
offences was the list that currently leads to an automatic direction, without the right to
make representations, under section 142 of the Education Act 2002 (which governs
“List 99”). To this were added some further offences, particularly offences relating to
the health care sector. However, the key point that we would wish to draw to the
Committee’s attention is that the concept of a scheme under which a person may be
barred from working with a particular group without being given the chance to make
representations in his own favour is nothing new.

Finally, the Committee may find it helpful to note that these regulations cover
individuals who are already barred, and will continue to be barred on the current lists
until the new scheme comes into force. The new scheme merely changes the scope of
that bar. A barred individual will of course have an opportunity to apply for a review
of his listing at the end of his barred period if his circumstances change. And the
provisions of the associated Barring Procedure Regulations mean that this period is
merely the balance of the period of his original bar.

[Ends]



Annex D
Reference from Supplement to Explanatory Memorandum, para 2.1

Previous Statutory Instruments under the Act, and how they relate to the over-arching
explanatory memorandum and supplements to it

1. The lists below describe the previous Statutory Instruments laid before
Parliament under the Act, and relate them to both the original over-arching
explanatory memorandum by the Department for Children, Schools and Families, and
to subsequent supplements to that memorandum. The most recent set of Instruments
is described at paragraph 4 below, and the earlier sets at paragraphs 2 to 3.

2. The first set of Statutory Instruments under the Act (mentioned above at
Annex 1, paragraph 2.1) were as follows, made in 2007 and 2008. The original over-
arching explanatory memorandum by the Department for Children, Schools and
Families is available with each Statutory Instrument (except the Commencement
Orders) made by a DCSF Minister, at the link shown below.

a. The Safeguarding Vulnerable Groups Act 2006 (Commencement
No.1) Order 2007, S.1. 2007/3545, and (Commencement No.2) Order 2008, SI
2008/1320; and The Safeguarding Vulnerable Groups Act 2006 (Barred List
Prescribed Information) Regulations 2008 (these specify information which
ISA must keep about people included in the barred lists);

b. The Safeguarding Vulnerable Groups Act 2006 (Transitional
Provisions) Order 2008, SI 2008/473, which requires ISA to transfer, or
consider transferring, all those subject to existing restrictions to the new barred
lists. Explanatory memorandum:
Www.0psi.gov.uk/si/si2008/em/uksiem_20080473 en.pdf ;

C. The Safeguarding Vulnerable Groups Act 2006 (Barring Procedure)
Regulations 2008, SI 2008/474. They make provision in relation to the
making of representations, and the periods that must elapse before a person
may apply for permission to apply for a review of their inclusion in one of the
barred lists. Explanatory memorandum:
WWW.0psi.gov.uk/si/si2008/em/uksiem 20080474 en.pdf ;

d. The Safeguarding Vulnerable Groups Act 2006 (Prescribed Criteria)
(Transitional Provisions) Regulations, SI 2008/1062. They specify the criteria
which enable ISA to identify which of the people it considers in accordance
with the Transitional Provisions Order do not have the right to make
representations as to their inclusion in the new lists. Explanatory
memorandum: www.opsi.gov.uk/si/si2008/em/uksiem 20081062 _en.pdf ;

e. The Protection of Children and Vulnerable Adults and Care Standards
Tribunal (Children’s and Adults’ Barred Lists) (Transitional Provisions)
Regulations 2008, SI 2008/1497. They set out the procedure to be followed
by the relevant Tribunal when considering appeals against decisions taken by
ISA under the Order at (b) above. The then role of the Care Standards
Tribunal in such appeals is now with the new First-tier Tribunal.



3. The original version of the supplement to the over-arching explanatory
memorandum was attached to explanatory memoranda accompanying the second set
of Statutory Instruments under the Act, which comprised:

a. The Safeguarding Vulnerable Groups Act 2006 (Prescribed Criteria)
(Foreign Offences) Order 2008, SI 2008/3050, in force 13" November 2008.
This Order amends Schedule 3 to the Act to allow foreign offences to be
prescribed as forming the basis for criteria that will cause a person to be barred
automatically. It also clarifies the duty on courts under paragraph 25 of that
Schedule. Explanatory memorandum:
WWW.0psi.gov.uk/si/si2008/em/uksiem_20083050_en.pdf ;

b. The Safeguarding Vulnerable Groups Act 2006 (Prescribed
Information) Regulations 2008, SI 2008/3265, which came fully into force on
12" October 2009. They prescribe the information that the ISA may demand
from employers and others as well as the information that anyone must
provide to the ISA when making a referral pursuant to a requirement under the
Act. Explanatory memorandum:

WWW.0psi.gov.uk/si/si2008/em/uksiem 20083265 en.pdf ;

C. the Safeguarding Vulnerable Groups Act 2006 (Transitory Provisions)
Order 2009, SI 2009/12, in force 20" January 2009. This Order provided for
referrals under the existing arrangements referred to at para.4.2 above to be
made to the ISA rather than the Secretary of State and for the ISA to take
barring decisions in relation to them in accordance with the provisions of the
Act. Explanatory Memorandum:
WWW.0psi.gov.uk/si/si2009/em/uksiem_20090012_en.pdf,

d. The Safeguarding Vulnerable Groups Act 2006 (Prescribed Criteria
and Miscellaneous Provisions) Regulations 2009, SI 2009/37, in force 20™
January 2009. They prescribe the criteria (principally the fact that a person
has been convicted of or received a caution in relation to one of the offences
specified in the Regulations) which lead to the ISA being required to include
the person in one or both of the barred lists maintained under the Act.
Explanatory Memorandum:
Www.0psi.gov.uk/si/si2009/em/uksiem_20090037_en.pdf ;

e. The Safeguarding Vulnerable Groups Act 2006 (Commencement
No.3) Order 2009, SI 2009/39, made 14" January 2009, commenced the
provisions necessary for the above instruments to have effect;

f. The Safeguarding Vulnerable Groups Act 2006 (Devolution
Alignment) Order 2009, SI 2009/265, in force 13th March 2009. This bars, in
England and Wales, anyone on the ISA Northern Ireland barred lists.
Explanatory Memorandum:
Www.0opsi.gov.uk/si/si2009/em/uksiem_20090265 en.pdf .




4.

The second supplement was attached to DCSF explanatory memoranda

accompanying the third set of Statutory Instruments to be laid before Parliament
under the Act. These comprised:

5.

a. the Safeguarding Vulnerable Groups Act 2006 (Commencement No.4)
Order 2009, SI 2009/1503, made 17" June 2009 by Home Office to enable
Home Office to make regulations to support the new VBS in time for 12"
October 2009;

b. The Safeguarding Vulnerable Groups Act 2006 (Miscellaneous
Provisions) Regulations 2009 S.lI. 2009/1548, in force on 12 October
2009;which defined individuals as vulnerable adults when receiving certain
welfare services, and prescribed when driving a vehicle being used only for
purposes of conveying children or vulnerable adults and those caring for them,
will be a regulated activity. Explanatory memorandum by the Department of
Health: www.opsi.gov.uk/si/si2009/em/uksiem 20091548 en.pdf ;

C. the Safeguarding Vulnerable Groups Act 2006 (Miscellaneous
Provisions) Order 2009 S.I. 2009/1797, in force on 12 October 2009;which
excepts persons from being vulnerable adults just because they receive
services in relation to certain learning difficulties; excepts ancillary first aid
from regulated activity; allows a local authority to placed a fostered child with
a barred person in limited circumstances where the child’s welfare requires it;
and makes devolution alignment provisions. Explanatory memorandum:
Www.0psi.gov.uk/si/si2009/em/uksiem_20091797_en.pdf ;

d. the Safeguarding Vulnerable Groups Act 2006 (Regulated Activity,
Miscellaneous and Transitional Provisions and Commencement No.5) Order
2009, SI 2009/2610, which contains provisions necessary for the
commencement of the barring and referral aspects of the new Scheme, and
transitional provisions in relation to unfinished cases under the old barring
schemes. Explanatory Memorandum:
Www.0opsi.gov.uk/si/si2009/em/uksiem_20092610_en.pdf ;

e. the Safeguarding Vulnerable Groups Act 2006 (Commencement No.6,
Transitional Provisions and Savings) Order 2009, SI 2009/2611, which brings
into force the main barring and referrals provisions of the new Scheme and
commences repeals of provisions relating to previous barring schemes, and
makes transitional and saving provisions in relation to those schemes.

The Act is also amended by sections Sections 81 to 89of the Policing and

Crime Act 2009, at www.opsi.gov.uk/acts/acts2009/pdf/ukpga 20090026 en.pdf .

DCSF, January 2010



