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Ve b/ith

Publication of Welsh Assembly Government consultation responses

| am writing to clarify the situation regarding the publication of consultation responses
made by the Welsh Assembly Government, as | undertook to do in plenary on 5
December 2007.

| can confirm that responses by the Welsh Assembly Government to formal national
consultations by UK Government departments are treated as public documents
unless an exemption under the Freedom of Information Act applies, as are all other
responses to such consultations, in line with the Cabinet Office’s Code of Practice.

The publication of such responses is normally a matter for the department conducting
the consultation; however the Welsh Assembly Government does consider publishing
the responses it makes to such consultations on a case by case basis. | enclose the
responses | have sent on behalf of the Welsh Assembly Government on non-
devolved legal issues.

A copy of this letter will be placed in the Assembly Library.
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The Governance of Britain: A Consultation on the Role of the Atiorney General

On behalf of the Welsh Assembly Government, | welcome the opportunity to consider
and comment on the consuliation paper on possible reform of the office of Attorney
General. The views of the Welsh Assembly Government in relation to the
consultation questions contained in the paper are set out below:

Q1 Do consuitess consider that the rofe of the chiel fegal advissr o the
shouid be separated from that of a political Covernment Minister? |

exercise the role?

OVENITeNn!

ihe G
i s, who should

Whilst the statutory post of Counse} General is relatively new io the devolution
setilemant in Wales, having been created by the Government of Wales Act 2006, the
Welsh Assembly Government feels that there is great value in having its final and
authoritative legal adviser closely involvad in the processes of government at Cabinet
fevel. We are commitied to ensuring that our policy decisions are properly informed
by sound legal advice and are of the view that having a Ministerial level colleagus
advising on the possible legal implications of a ceurse of aclion is a sensible and
effactive way of achigving this. The need to operate within the law runs throughoul
the whole range of governmant activities. Having the ullimate scurce of legal advice
within government supports and enhances its fundamental responsibility for the
lawful develapment of pelicy.

the Ceounse! General is able to be invelvad in, and advise on, the decisicn making
process. he cannot be a gortolio Minister and therefore does nol personally take
decisions on policy issues. Whilst i is not for the Welsh Assembly Government (o
acdvise on thea structures which the UK Government should adopt, we feel that this
separation of functions is heipful in underlining the distinction between legal advice
and aclual decision taking. Any transfer of the Altormney Ceneral's current

However, the Government of Wales Act 2008 makes explicit grovision that although
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23 Do consultens consider that fegal advice (o the Government should be published
(aond i g0 in what circumstances), or (hat the legal hasis for key Governmennit
decisions shouid be made publicly available?

We have grave reservalions abcut any suggestion that the Attorney General's legal
advice shot nic.é ne nublished, We wouid not wish {o sae any relaxation of the current
convention of non disclosurs, save in the except tional circumstances currsntly
:ﬁ“f\qma: The long-standing convention that negither the conteni nor the existence

fLaw Officers’ advice is disclosad outside Government is a valuable one, expressly
;ecogm%; oy %cstof’\r 35 of the Freedom of Information Act 2000, which we have

adented inrelation to the Counsel Gansral. The fundamental importance of the

principie of Legal Professicnal Privilege and the rute of law that legal advice shouid
ncmmally be absolulely confident@l has been acknowledged in successive Court
decisions as strongly in the public inlerest.

{

I cur visw, that Ministers are able to sesk and receive legal advice in onfir'ienc.ﬁ isa
fundamental principle on which the hJs 1235 of Governmenl rests ag it ensures open
and hanest detate within Government. 1T this princt pb 18 ahandoned, even in limited
HCLnMan"‘ h.;ze veould de major impé ications as il would then be axiremely

difficuit for the ﬁc:. rention 1o be maintained in othar situations. Once puohshed any
advice would form hm basis of public debale ~~mcn has the poien .n.l to diminish the
roje of the couris in deciding on the legality of government action. It would alse put
the Govermnment at a grave disadvantage in any legal proceadings.

In the o ,nt(-:»t of the develution settlement in Wales, the Counsel General's role 18
clearly o advise the Welsh Assembly Government, the executive, rather than the
Natianal A o:sam Ky for Wales, the l"*i’ﬂ%la‘m’" an~ Assembly. its committeas and
Presiding Officer have a sgparate source of legal advice. Again, we would point ic
this as a useful example and would gtlnqzst tmt in the event of any decision ta give
Parliarment a formal or siatutory role in key decisions such as whet hc*zo go io war,
than consideration should be given lo having a similasly separate source of lggal
zdvice for Parliament,

Q4 Do consuliees considar that changes o the role of the Atterney General in
relation to criminal ,')."on;@ﬁ”,n'"s {inclucking the fo‘/ as st zpwnmcndmg Minister for the
pprossculin g authorities) are needed?

Q5 what il any cnanqeq o eorisuffees cL:'vx/d.a. are necessary {o the Altorney
General’s public 'u{unﬂ funcliong (oiher than ihose functions which relate to
individual criminal proseculions;?

The ‘U"»W@? A%* nbly Gavoumn- :nt's view, as cutlined in our response to guestion 7.
isthatthereisa c se for separating the legal functions of the Attorney General and
ihose of a policy decisicn making nature, as this would reduce the perceived
notential for dr»-::m ns Lo be inappropnaiely influenced by political concerns. Werg
such a distinction to be drawn, then we wouid consider that it wauld be appraopriaie
for the Altorney General lo relain her current role of taking rJ cisions on matters of
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rest, such as prosecution decisions, and refeming unduly lenient

o the Court of Appeal.
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I hope that this response is helpiui to you



