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This report will be published
on the IMA website where

full details of all our work
can be found.
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1. Introduction

This report is prepared in accordance with Article 159(2) of
the Withdrawal Agreement and Article 65(1) of the EEA EFTA
Separation Agreement. It reports on measures taken in the UK
and Gibraltar to implement and comply with Part 2 and the
number and nature of complaints made to the Independent
Monitoring Authority on Citizens’ Rights (“the IMA")",

The requirement for the IMA to prepare this report is set out in the UK's domestic
legislation in paragraph 31 of Schedule 2 to the European Union (Withdrawal
Agreement) Act 2020 (“the Act”). Similar provision in relation to Gibraltar is made in
regulation 14 of the Independent Monitoring Authority Regulations 20202 (“the Gibraltar
Regulations”). In accordance with these provisions, this report also provides information
on the exercise by the IMA of its functions in relation to Part 2 of the Agreements.

This is the second annual report prepared by the IMA
and reports on the 12-month period from January 1 to
December 31, 2022.

In addition to the prescribed matters which the IMA must report on, the report
also contains information that we think is relevant to our operation which relates
to this period.

The report is submitted to the Specialised Committee on Citizens’ Rights established
under Article 165(1)(a) of the Specialised Committee and the Joint Committee
established under Article 65(1) of the EEA EFTA Separation Agreement.

This report will provide details on the implementation of Part 2 of the Withdrawal
Agreement and Part 2 of the EEA EFTA Separation Agreement. In general, the report
does not distinguish between the two except where that is relevant and helpful.

The report will be submitted to the governments of each part of the UK and Gibraltar
who will in turn lay it before their respective legislatures as required by the Act and
the Gibraltar Regulations®.

1. European Union (Withdrawal Agreement) Act 2020 (legislation.gov.uk)

2. Independent Monitoring Authority Regulations 2020 (gibraltarlaws.gov.gi)

3. See paragraph 31(8), (9) and (11) of Schedule 2 to the Act and regulation 14(8) and (9) of the
Gibraltar Regulations.
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2. Role of IMA

The IMA was established in 2020 and became fully operational
as at 11pm on 31 December 2020. We are an independent
body that makes sure the rights of EU and EEA EFTA citizens
and their family members living in the UK and Gibraltar as at
the 31 December 2020 are upheld following the departure of
the UK from the EU.

We monitor UK public bodies* to make sure they adequately and effectively
implement the rights provided for by the Withdrawal Agreement and Part 2 of the
EEA EFTA Separation Agreement (for the purpose of this report when we refer to
both we use the term the Agreements). We promote the adequate and effective
implementation and application of these Agreements by holding public bodies to
account where there is not full compliance.

As to the scope of the IMA's powers, these are framed by
therights set out in the Agreements. These rights are
extensive and were designed to broadly provide EU

and EEA EFTA citizens and their family members the same
entitlements to work, study and access public services and
benefits as they enjoyed before the UK left the EU.

The citizens covered by the Agreements are those from the 27 EU Member states
as well as Iceland, Liechtenstein and Norway, along with their family members.

4. Public bodies include all parts of government and any body which exercises functions of a public
nature. It would therefore include UK Government departments, the Northern Ireland Executive,
the Scottish Government, the Welsh Government and the Government of Gibraltar. It also includes
local government.
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The IMA has two broad duties
—to monitor and to promote.
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These citizens’ rights include:

residency: this means the right to live in the UK or Gibraltar. It also includes
the right to enter and exit the UK.

the right to work: this means the right to work, including self-employed
work and also the right to continue to be a frontier worker.

mutual recognition of professional qualifications: this means the right
for qualifications which have already been recognised before 31 December
2020 (or in the process of being recognised at that time) to continue to be
recognised in the UK.

co-ordination of social security system: this means that individuals who
have lived in both the UK and the EU before the end of the transition period
can continue to be able to access pensions, benefits and other forms of
social security.

equal treatment and non-discrimination: within scope of the rights set
out above, EU and EEA EFTA citizens and their family members are entitled
to be treated equally with UK citizens and not to be discriminated against
on the grounds of their nationality. This includes ensuring access to certain
public services such as education, healthcare and certain benefits.

Detailed information on the IMA’s powers can be found
on our website including our Annual Plan for 2022/23
and operational guidance.
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2.1 Our power to receive complaints

We can receive complaints from persons who claim to have a right under the
Agreements®. Complaints may report where the UK or Gibraltar has failed to comply
with these Agreements, or a public body has acted or is proposing to act in a way that
prevents the person exercising the right in question.

Although we do not resolve individual complaints, we assess
every complaint to see whether they indicate a potential
breach of the Agreements.

Complaints, however, are just one of the ways we understand the experience of EU and
EEA EFTA citizens and their family members. We also collect and analyse intelligence
from a range of sources to help us understand any issues citizens may be facing.

While these issues may not indicate a general or systemic failing and therefore
would not of itself trigger the threshold for the carrying out an inquiry, we maintain
the information from both our intelligence gathering and complaints as it may help
form part of a wider set of intelligence gathered over time which could indicate a
systemic failing.

5. The IMA may also receive a complaint from a person who claims to have a right provided under UK
or Gibraltar law which corresponds to rights provided under the Agreements.
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2.2 Our power to conduct inquiries

Our powers to conduct inquiries are set out in paragraph 25
of Schedule 2 to the Act®.

We may decide to conduct an inquiry in one of three situations:

Following a request from the Secretary of State, the Northern Ireland
Executive, the Scottish Government, the Welsh Government, or the
Government of Gibraltar.

. As aresult of a complaint or series of complaints received.

Of our own initiative.

The purpose of an IMA inquiry is to:

decide whether the United Kingdom has failed to comply with the
Agreements; or

decide whether a relevant public body has acted or is proposing to act in
a way that prevents a person exercising a relevant right (see definition in
paragraph 41 of Schedule 2 to the Act); and

to identify any recommendations for relevant public bodies appropriate to
promote the adequate and effective implementation of the Agreements.

When considering whether to carry out an inquiry we will consider the importance
of addressing general or systemic failings. We may not carry out an inquiry in the
situations in (ii) or (iii) above unless we have reasonable grounds to believe that the
inquiry may conclude that a failure to comply with the Agreements has occurred or
that a public body has acted or is proposing to act in a way that prevents a person
from exercising their rights under the Agreements.

6. The corresponding power in relation to Gibraltar is found in regulation 8 of the Gibraltar Regulations.
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To inform this assessment we will carry out pre-inquiry
investigations. In carrying out such investigations we
may be able to resolve any issues in a more timely way
than proceeding to full inquiry.

We began one inquiry in 2022, further details about this are outlined in section five.
Compliance case investigations are also proceeding in regard to a number of issues
which are also outlined below in relation to the emerging themes of some of the
complaints and intelligence we have received to date.

A number of issues have also been resolved in what we refer to as Early Case
Resolutions (ECRs). Details of these are outlined in section five of this report.

We also undertake assurance investigations to assure ourselves that public bodies
are doing what they should to uphold the rights of EU and EEA EFTA citizens.

In 2022 we started one assurance review. More information on this can also be
found in section five.
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2.3 Our power to take legal action

Our powers to take legal action are contained in paragraph 30 of Schedule 2 to the
European Union (Withdrawal Agreement) Act 2020’. It provides that the IMA may:

* take legal action, or

* intervene in any legal proceedings.

In both cases, the IMA must be satisfied that it is appropriate to do so in order
to promote the adequate and effective implementation or application of the
Agreements.

While we are only able to take legal action by way of judicial review proceedings?,

we can intervene in “any” legal proceedings. This includes not only public law
actions brought against public bodies, but sometimes we may also feel it is
appropriate to join private causes of action in order to ensure that we are effectively
performing our duties.

Our approach to the exercise of our litigation powers is also detailed in our
operational guidance.

In 2022 we have used our litigation powers in respect of four
cases and these are detailed in section five of this report.

7. The corresponding power in relation to Gibraltar is found in regulation 13 of the Gibraltar
Regulations.
8. Applications to the supervisory jurisdiction of the Court of Session in the case of Scotland.

10 | Independent Monitoring Authority 2022



IMA Annual Report 2022 .

3. Measures Taken on the Implementation
and Application of Part 2 of the Agreements

To provide details on the measures taken on the
implementation and application of Part 2 of the Agreements,
we have sought information from those responsible for
implementing and applying the Agreements.

Werequested the Government of Gibraltar, the Northern Ireland Executive, the
Scottish Government, the UK Government and the Welsh Government to provide
us with information relating to the:

* most relevant legislative instruments in place to implement Part 2 of the
Agreements;

* most relevant legislative instruments implementing Part 2 of the Agreements
that were adopted or amended in the last year;

* most relevant domestic jurisprudence from the last year;

* basic statistical data that show how the Agreements have been applied (for
example for residence rights: estimated number of resident beneficiaries
of the Agreements, number of applications made in the last year and in
total and their outcome (residence granted/permanent residence granted/
refused/invalid applications/pending cases)

To do this we provided a proforma for them to complete
and their returns are included at section seven, numbered
Annexes 1-5.
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We accept complaints
from third parties as well
as individuals who are
affected and we encourage
complaints to be made via
our complaints’ portal on
our website.
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4. Issues

The IMA publishes an issues log on our website which details
all the areas we are investigating either as a result of complaints
from citizens that public bodies are not upholding their rights
or from intelligence we have gathered.

We are able to receive complaints about any of the rights which are protected by

the Agreements. We are also able to receive complaints which ‘correspond’ to rights
in the Agreements but are established in domestic legislation. For example, where the
EU Settlement Scheme is extended to EU or EEA nationals not strictly in scope of the
Agreements.

Complaints must be about a relevant public body which is defined as bodies carrying
out public functions excluding courts and tribunals, the UK Parliament, and the
devolved governments.

We received 209 complaints in 2022 from citizens of 80% of

EU and EEA EFTA countries, this is slightly less than in 2021
when we received 237 complaints. We are yet to receive any
complaints from citizens who are from Estonia, Iceland, or

Liechtenstein.

Citizens whose nationality was recorded as ‘other’ registered the most complaints
in 2022 with 40 complaints from people who classified themselves in this category.
These citizens are non-EU and EEA EFTA nationals or dual nationals.

Independent Monitoring Authority 2022 | 13


https://ima-citizensrights.org.uk/our-work/what-were-working-on/

IMA Annual Report 2022 .

Most of the complaints related to the Home Office, followed by a smaller group

of complaints related to a collective of public bodies, including Local Authorities,
Student Finance England, Driver and Vehicle Licensing Agency (DVLA), Department for
Environment Food and Rural Affairs (DEFRA), and Department for Trade (DfT). The third
largest group of complaints related to the Department for Work and Pensions (DWP).

The right to reside and issues connected in some way to the EUSS, run by the Home
Office (HO), were the subject of most of the complaints. The issues raised included:

» (Citizens experiencing long wait times for their EUSS applications, beyond
estimated application processing times advised by the HO.

» (Citizens experiencing long wait times for their EUSS Family Permit
applications.

» Valid ID documents of citizens not being recognised by carriers when
travelling to the UK.

* Lengthy EUSS administrative reviews and an inability by applicants to obtain
updated information as the review progresses.

We also received complaints about the right to work and, in particular, ongoing
technical issues affecting the View and Prove service which inhibit citizens’ ability
to access their proof of status.

Issues around the rights to access forms of social security were also raised including
the denial and suspension of benefits based upon EUSS status and difficulties
applying for proof of national insurance contributions.

We also received complaints about right of entry from citizens experiencing
challenges and refusals at UK borders. These mainly related to their EUSS status.

We received no complaints about the right to have
professional qualifications recognised.
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4.1 Themes

During 2022 we began enquiries into 33 issues which we have
detailed on our issues log on our website. Five have resulted
in early case resolutions and three in no further action being
required at this stage. The rest are still subject to ongoing
engagement with the public bodies involved.

[E B

On the next page is a list of some of the main themes
being investigated.
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Access to 2 lines of enquiry addressing:
Healthcare
Guidance on implementing
1 the overseas visitor charging
regulations

NHS (Charges to Overseas
Visitors) Regulations 2015/

2 Guidance on implementing
the overseas visitor charging
regulations
Equal 4 lines of enquiry addressing:
Treatment .
a[ld I\.Ior.|- . 1 The Edu.catlon Fees Scotland Early Case Resolution
Discrimination Regulations 2022
The St Mary's Music School - .
2 Aided Places Early Case Resolution
3 DVLA - issue relating to share No Eurther Action
codes
The Agriculture (Student
4 Fees) Regulation (Northern Early Case Resolution
Ireland) 2022
Entry into 3 lines of enquiry addressing:
the UK
1 EUSS - UK Border Force
EUSS - Awareness of
2 digital status and valid ID
documents to travel
3 Access to UKVI accounts
Residence 3 lines of enquiry addressing:
1 EEA Family Permits Early Case Resolution
2 Clv[l Status and Registration No Eurther Action
Office
3 Appendix FM No Further Action
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Housing

Social Security

Living in the UK

1 line of enquiry addressing:

1 Access to housing in Gibraltar

1 line of enquiry addressing:

1 Disability Living Allowance Early Case Resolution
11 lines of enquiry addressing:

1 EUSS - Application Delays

2 EUSS - View and Prove

3 EUSS - Family applications

EUSS - Maiden Name

4 Application Issue

5 Extra cohort

6 Civil Service Jobs website

7 EUSS - Issues with the
Settlement Resolution Centre

8 EUSS - Rights of Late

Applicants
9 EUSS - Enforcement

EUSS - Applications for
10 Prisoners and Immigration
Removal Centre detainees

EUSS Administrative Reviews

" and Appeals
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5. Exercise of IMA's Functions

In general terms, in all the activities outlined below no
differentiation is made between the rights provided under
the Withdrawal Agreement and the EEA EFTA Separation
Agreement. This is due to the fact that any potential breach,
piece of legislation or litigation does not specifically relate to
those with rights under the Withdrawal Agreement or EEA
EFTA Separation Agreement.
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5.1Inquiry

In summer 2022 we launched an inquiry to establish whether
the Home Office (HO) has fulfilled its obligation to issue a
Certificate of Application immediately to EUSS applicants.

EU and EEA EFTA citizens and their family members who apply to the EUSS but are
awaiting the outcome of their application should receive a Certificate of Application
immediately. This certificate is the only means to evidence their rights, for example
the right to work, rent or access benefits, while their application is being considered.

We received a number of complaints and information from citizens experiencing delays
in receiving their Certificate of Application. The IMA examined the extent, nature and
cause of any delays in issuing the certificates and assessed whether there is any breach
of the Agreements. We also looked at the impact any delays are having on citizens who
are unable to exercise their rights until the Certificate of Application is issued.

Citizens were encouraged to share details of their
experiences via a call for evidence survey. IMA staff also
reviewed existing complaints, took accounts from citizens
and considered information from stakeholders and other
third parties.

As part of the inquiry the IMA also investigated the policies and processes adopted by
the HO for issuing Certificates of Application. This included performing on-site visits
and interviewing HO staff.

The report detailing the inquiry outcome and any
recommendations is expected to be published in spring 2023.
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5.2 Assurance Reviews

We also launched our first assurance review in 2022 to find

out what measures local government across the UK is taking

to ensure eligible EU and EEA EFTA looked after children, care
leavers and children in receipt of local authority care and support
(for example children in need) have their rights protected.

Following the UK'’s departure from the EU, all eligible
citizens — including children - need to apply to the EUSS to
secure their rights in the UK.

The IMA is assessing whether local governments are upholding their responsibilities
to support applications to the scheme for these children and care leavers.

The review is being undertaken in stages across all local government in England,
Northern Ireland, Scotland and Wales. Separate reports will be provided for each part
of the UK while England will be separated into nine different regions with reports for
each region. The work is currently ongoing.

We are considering how local government identifies all looked after children, care
leavers and children in receipt of local authority care and support who need to apply
to the EUSS, as well as the procedures they have in place for monitoring applications.
The review will indicate whether the IMA is satisfied these children will be able

to access their rights. These include the right to work and study as well as access
healthcare, housing and social security when needed.

The interim report for Wales has already been completed with 22 local authorities
being considered against three areas: identification, record keeping and retrospective
checks of eligible children. Each local authority was categorised as either green, amber
or red based on the information provided by local authorities.

Further action by the IMA, such as compliance investigations and litigation, may
be considered if the IMA believes that rights under the Agreements of looked after
children, care leavers and children in receipt of local authority care and support
are at risk.
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5.3 Early Case Resolutions

Where possible we try to resolve issues quickly, so citizens
are not disadvantaged or are denied their rights for as little
time as possible.

We do this by undertaking Early Case Resolutions (ECRs) which are agreed
interventions with public bodies to make improvements or changes to overcome
potential issues.

We then undertake a period of monitoring to ensure that the public bodies involved
have made the necessary adjustments.

The enquiries which have resulted in ECRs are referred to
briefly above with more details outlined below. In total we
completed five new ECRs in 2022.

Three of the ECRs were identified via our legislation monitoring which are detailed
in our section on legislation monitoring at 5.5 below. While a further two came from
issues and intelligence raised with us. All of these are now subject to a period of
monitoring to ensure the action required is taken.

Two ECRs, which were completed in 2021, also concluded their period of monitoring

in 2022. The conclusion of monitoring does not preclude the IMA from looking at the
issues again should we receive new information that a problem could still exist.
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ECRs Completed in 2022 with Monitoring Ongoing:

The IMA raised concerns with the Home Office (HO) that some citizens who
had applied for an EEA Family Permit before the deadline were refused but
on appeal were successful. However, in the meantime the EEA Family Permit
route had closed and at that stage they were not eligible to apply for an EUSS
Family Permit. The EEA Family Permit route allowed eligible EEA extended
family members of EU and EEA EFTA citizens to travel to the UK to work or
study for six months. The HO confirmed that EEA family members could

use the EUSS route instead. The IMA welcomed the concession and has
concluded the issue by means of an early case resolution.

The IMA received a complaint raising concerns at how a Certificate

of Application (COA) may not have been taken into account when the
Department for Work and Pensions (DWP) assessed eligibility for

Disability Living Allowance (DLA). While we investigated to clarify whether
this was a wider failure or an isolated incident, DWP were able to confirm
that no other cases were involved. While, however the DWP’s decision to
refuse the DLA was based on sound reasoning the way it was communicated
was confusing and unhelpful. The DWP agreed to hold a lessons’ learnt
exercise to ensure the standard of public facing correspondence received in
this particular case would not repeated in the future.

ECRs with Monitoring Completed in 2022:

We concluded our period of monitoring with Pembrokeshire County
Council after they wrongly removed EU and EEA EFTA citizens with pre-
settled and settled status from their social housing lists. We contacted
them to say it was unlawful and the policy was immediately reversed. We
monitored the situation until February 2022. We believe the action taken
resolves the issues identified.

We also concluded our period of monitoring with the Welsh Government

in relation to the Allocation of Accommodation and Homelessness:
guidance to local authorities in Wales. The IMA felt that part of the
guidance in relation to eligibility criteria could lead to misunderstanding

of those who could claim eligibility. We raised the issues with the Welsh
Government who provided information of engagement work they

had undertaken with local authorities to explain who was eligible for
homelessness provision and agreed to amend the guidance and update local
authorities that this had been completed. Following a period of monitoring
we concluded that all actions had been taken to resolve the issue.
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5.4 No Further Action

We refer to something as a No Further Action (NFA) when we
have been in contact with public bodies about certain issues
and are satisfied that the information provided does not show
evidence of a breach and therefore no intervention is needed
at that time. This, however, does not prevent the IMA from
intervening or taking action at a later date.

In the interests of transparency and openness our NFAs are published and below
is a summary of the three that were concluded in 2022:

DVLA - we received a number of complaints that citizens were experiencing
issues with EUSS share codes expiring while waiting for their licence
applications to be processed. The DVLA confirmed with us that they had

a recovery plan in place to address the issue and were also proactively
liaising with the Home Office to improve the service offered regarding EUSS
share codes.

Civil Status and Registration Office (CSRO) - we received information
about a delay in receiving blue civilian registration cards in Gibraltar. All
Gibraltar residents are required to have a card with blue cards being issued
to EU nationals. Due to an upsurge in requests for the blue card following
a legislative change, which meant the card needed to change, people were
experiencing delays in their cards being processed. The CSRO took steps to
communicate the delay and worked with the card provider to address the
backlog. Processing times are now at the targeted six weeks.

Appendix FM - Concerns were raised that pre-settled status was not being
recognised as sufficient in proving a citizen was present and settled in the
UK and so could act as a sponsor for a partner visa application via Appendix
FM. The Home Office clarified that pre-settled status is sufficient in proving
that a sponsor meets the relationship requirement for the purposes

of a partner visa application under Appendix FM; it does not, however,
demonstrate that a person is present and settled in the UK. The Home Office
also confirmed and provided evidence that applicants are signposted to the
EUSS via the application page for a partner visa.
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5.5 Legislation Monitoring

During 2022 the IMA looked at legislation across the UK

and Gibraltar. It identified two Bills and 16 pieces of secondary
legislation that affected citizens' exercise of their rights under
the Agreements.

Reports in respect of that legislation can be found on our
website here.
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The legislation reviewed
covered the areas of
education, benefits,
employment, renting,
mutual recognition

of professional
qualifications and EUSS.

Citizens'Rights

The IMA has submitted

evidence to Parliament

on the Retained EU Law

(Revocation and Reform)
Bill and is involved in

. ongoing discussions with
UK Government officials
on the Professional

REpop.. Qualifications Act 2022.

R
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As aresult of the IMA's
legislation monitoring work,
two pieces of legislation have
been amended, with a further
piece of amended legislation
awaited, incorrect information
has been corrected on websites
and five pieces of guidance have
been, or are in the process of
being amended.
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Two main themes emerged in 2022. One was about a lack

of clarity as to eligibility for some benefits and services

for those citizens who make a late application to the

EUSS and for joining family members. The other was that
legislation does not accurately reflect the policy position of
government departments.

e
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The following few pages are some examples of work
undertaken which in these cases also resulted in ECRs.
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Adult Disability Payment and Child Disability Payment (Scotland)

During 2022 the IMA considered a number of Scottish 